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LESSONS OF LUMPKIN: A REVIEW OF RECENT
LITERATURE ON LAW, COMITY, AND THE IMPENDING
CRISIS
JOHN PHILLIP REID*

We have reached a milestone. For many years it was hackneyed
for historians to lament the lack of interest in American legal history and to catalogue work that remained to be done. Subsequently, for the past decade or two, the standard practice was to
begin law review articles by noting that, at long last, a body of
literature was beginning to emerge, and that soon there might be
an academic discipline which could be called "American legal history." Now, for the first time, one can claim that a topic in American legal history has been investigated and analyzed so sufficiently
that our comprehensive knowledge of its issues and data compares
favorably with the work done in some of the more extensively
researched areas of political, social, and economic history. That
topic is the pre-Civil War slave rendition law, applicable to the return of sojourning, transit, and fugitive slaves from free states to
the states of their owners.
Recently published research on slave rendition law is without
comparison in American legal history. Only the works in colonial
legal history are as numerous, and because they deal with such an
extensive subject they are by no means as comprehensive as are
the articles and books on rendition. These articles and books include a reinterpretation of historiological issues, by Arthur Bestor,1
surveys of problems encountered by state and federal officials
when enforcing the fugitive slave acts,2 by Stanley W. Campbells
* Professor of Law, New York University School of Law;, B.SS., Georgetown University;
LL.B., Harvard University; M.A., New Hampshire University; LL.M., J.S.D., New York
University. The research for this article was supported by a grant from the New York University Law Center Foundation Faculty Research Program.
1. Bestor, State Sovereignty and Slavery: A Reinterpretationof Proslavery Constitutional Doctrine, 1846-1860, 54 J. ILL. ST. HIST. Soc'Y 117-80 (1961).
2. Act of February 12, 1793, ch. 7, 1 Stat. 302 (repealed 1873); Act of September 18, 1850,
ch. 60, 9 Stat. 462 (repealed 1873).
3. S.

CAMPBELL, SLAVE CATCHERS: ENFORCEMENT OF THE FUGITIVE SLAVE LAW,

1850-1860
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and Jane H. and William H. Pease,4 evaluations of the personal
liberty laws of the free states, by Thomas D. Morris,5 appraisals of
the motivations and options of Northern judges who ordered slave
rendition, by Robert M. Cover,' restatements of the legal and constitutional issues beginning with Somerset's Case,7 by William M.
Wiecek,s and a comprehensive summary of the political pressures
used in both the South and North to remodel and redirect the
course of law, by Don E. Fehrenbacher. e Now, in 1981, Paul
Finkelman, in An Imperfect Union,10 has completed much of the
remaining research by adding to the historical literature a sweeping analysis of all of the judicial decisions, the unfamiliar decisions
from the South, as well as the somewhat more familiar decisions
from the North,"' that decided questions of slave interstate movement and the obligation of comity.
Only recently leading historians of the antebellum period felt
confident discounting the significance of the fugitive slave controversy. Fears that a Southern conspiracy was attempting to make
slavery a national institution, voiced originally by abolitionists and
later by Republicans, were dismissed as political rhetoric, an "absurd bogey.''12 Such judgments themselves have now been thrown

(1968).
4. J. & W. PEASE, THE FUGITIVE SLAVE LAW AND ANTHONY BURNS:

A PROBLEM IN LAW

ENFORCEMENT (1975).

5. T. MoRIus, FREE MEN ALL: THE PERSONAL LIBERTY LAWS OF THE NORTH 1780-1861
(1974).
6. R. COVER, JUSTICE ACCUSED: ANTISLAVERY AND TmE JUDICIAL PROCESS (1975).
7. Somerset v. Stewart, 98 Eng. Rep. 499 (K.B. 1772).

8. Wiecek, Somerset: Lord Mansfield and the Legitimacy of Slavery in the Anglo-American World, 42 U. CHL L. REv. 86 (1974) [hereinafter cited as WieCek, Somerset]; W.
WIECEK, THE SOURCES OF ANTISLAVERY CONSTITUTIONALISM IN AMERICA, 1760-1848 (1977)
[hereinafter cited as W. WIECEK, ANTSLAVERY CONSTITUTIONALISM].
9. D. FEHRENBACHER, THE DRED SCOTT CASE: ITS SIGNIFICANCE IN AMERICAN LAW AND
POLITICS (1978) [hereinafter cited as D. FEHRENBACHER, DRED Sco'rr]; D. FEHRENBACHER,
SLAVERY, LAW, AND POLITICS: THE DRED SCOTT CASE IN HISTORICAL PERSPECTIVE (1981)
[hereinafter cited as D. FEHPENBACHER, SLAVERY, LAW, AND POLITICS]. See also W. EHRLICH,
THEY HAVE No RIGHTS: DRED SCOTT'S STRUGGLE FOR FREEDOM (1979); V. HOPKINS, DEED

SCOTT'S CASE (1951).
10. P. FINKELMAN, AN IMPEmECT UNION: SLAVERY, FEDERALISM, AND COMITY (1981).
11. The Northern cases previously were considered in Horowitz, Choice-of-Law Decisions

Involving Slavery: "Interest Analysis" in the Early Nineteenth Century, 17 U.C.L.A. L.
REV. 587 (1970), and Note, American Slavery and the Conflict of Laws, 71 COLUM. L. REV.
75 (1971).
12. A. NEVINS, THE EMERGENCE OF LINCOLN: DOUGLAS, BUCHANAN, AND PARTY CHAOS,
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into the ashcan of history by the new works of Fehrenbacher and
Finkelman; but for the coming of the Civil War, the federal judiciary was poised to do the bidding of the slaveholders by providing
protection for their property rights through extraterritorially enforcing the law of the slave states in free jurisdictions."3 Historians
now will have difficulty writing that slavery in the 1850's was a
contracting, not an expanding, force.
A survey of this literature provides some surprises. Finkelnan
may presage a new era of legal history writing. He is an historian,
not a lawyer, and yet one would not suspect his lack of legal training when comparing his work with that of Robert Cover, a law
school professor. As was once the pattern of lawyers writing history, Cover investigated interstate slave rendition in antebellum
America for anachronistic reasons, 14 asking unhistorical questions
about judicial behavior, and evaluating historical conduct against
the standards of a rather questionable theory of law.15 Finkelman,
who does not pretend to be a lawyer, bases his conclusions on a
sound, unspeculative theory of law. Moreover, he does not waste
time castigating judges by projecting back twentieth century values
of humanity. Finkelman is interested in, and adheres strictly to,
the law. Indeed, his approach may well irritate historians for the
very reason it may satisfy students of law. He pursues a case-bycase analysis of the law of comity with the relentlessness of a first
year torts instructor, examining reasonings, distinguishing facts,
and identifying conflicts almost to the point of exhaustion.
Whether the contrast between Cover and Finkelman foretells anything about the future writing of legal history is uncertain. At the
least, it may mark Finkelman as an aberration, an historian capable of handling legal topics 6 and interested in writing legal history

1857-1859, at 362 (1950).
13. See D. FEHRENBACHER, DRn ScoTr, supra note 9, at 437-43; D. FEHRENBACHER, SLAVERY, LAW, AND POLrITCS, supra note 9, at 229-43; P. FmKLMA, supra note 10, at 320-24;
Wiecek, Somerset, supra note 8, at 139.
14. R. COVER, supra note 6, at xi; Cover, Book Review, 68 COLUM. L. REv. 1003, 1006-08
(1968).
15. Barnett, Book Review, 77 MxcH. L. REv. 655 (1979); Genovese, Book Review, 85 YALE
L.J. 582 (1976); Kay, Book Review, 12 Hv.
L. Rv. 219 (1977).
16. Despite his rather annoying practice of referring to every appellate judge as "justice";
even Chief Justice Lemuel Shaw is "justice Lemuel Shaw." P. FINKELMAN, supra note 10, at
244.
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for its value as a subject, and not as a tool for chalking up points
against lawyers. At the most it may mark the beginning of the
passing of American legal history writing from those professionally
trained in law to those professionally trained in history.
THE NORTHERN REACTION AGAINST COMITY

A mark of development in the discipline of history is the appearance of revision, followed by revisionists revising the revisions.
The current generation of historians has begun this process in
American legal history, and in few other historical areas have revisions been as refined as in the history of slave rendition law. As
recently as 1968, Stanley W. Campbell explored the effectiveness
of the second fugitive slave act and, contrary to previous assumptions, found that the statute had been enforced by free-state
courts, at least until passage of the Kansas-Nebraska Act.17 Turning to other rendition cases, not just those involving fugitives, William Wiecek in 1974 concluded that, because of emphasis on public
policy considerations of the lex fori, a divergence in law between
Northern and Southern courts developed leading eventually to
"mutual hostility." ' One aspect of Wiecek's story was known previously. Originally, if a slave established domicile in non-slave territory, even if the slave had not taken legal steps to establish his
freedom in the free territory of domicile, freedom would vest, and
on return to the slave state of origin the person remained free.
Southern courts reversed this rule, holding that the status of slavery reattached to slaves who returned to slave states. Although the
person remaining in the free jurisdiction could not have been reclaimed as a runaway or fugitive slave if he or she had refused to
return to the slave state at command of the owner, if the individual chose to return, his slave status was resurrected.
Wiecek suggested that it may be a mistake to interpret this new
rule as an example of proslavery judges making harsh law to sup-

17. Ch.59, 10 Stat. 277 (1854)(repealed 1873). Campbell also concluded that the need for

enforcement was economically significant. "According to the United States Census, the
number of slaves reported as having escaped into the free states in 1850 was 1,011, or about
one in each 3,165 of the slave population."

S.

CAMPBELL,

supra note 3, at 6.

18. Wiecek, Somerset, supra, note 8,at 133. Wiecek perceived this mutual hostility to be

"outright hostility" by the eve of the Civil War. Id. at 131.
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press blacks seeking freedom. It was rather a Southern judicial reaction to the refusal of free-state courts to grant comity in particular rendition situations.19 This supposition now has been reinforced
by Fehrenbacher, ° who argues that the North, not the South, first
breached the "understanding" under which comity was extended
by the North to the law of slavery, and by the South to the law of
freedom. In addition, Finkelman somewhat surprisingly has concluded that Justice Story's proslavery decision in Priggv. Pennsylvania2 1 prompted the North to repudiate comity. Hoping to defuse
the intersectional controversy involving slave rendition, Story
ruled that states had no role in the enforcement of the fugitive
slave act.22 Finkelman finds that:
Even judges and legislators who were not abolitionists took advantage of Prigg to disclaim any responsibility for the rendition
of fugitive slaves. When forced to choose between the implied
responsibilities of the Constitution and the immediate prospect
of free blacks being kidnapped, most Northerners chose to support freedom. In this sense, Story's decision became "a triumph
of freedom," not because he suggested it might be constitutional
for state officials to ignore the Fugitive Slave Law, but because
he made it impossible for state officials to enforce that law with
equal respect for property rights and due process. Story inadvertently forced Northerners to make the difficult choice between
harmony with the Union and the cherished liberties of free men.
With increasing regularity Northerners generally chose the
latter.23
Historians long have known that Northern courts were reluctant
to grant rendition in cases not involving fugitives. Fehrenbacher
19. "In the North, antislavery activists seized upon and sometimes created causes
cgl~bres to move the increasingly sympathetic Northern judiciary to antislavery positions
derived ultimately from Somerset principles. Southern courts angrily responded by first
narrowing, then repudiating entirely, Somerset's liberating possibilities." Id. at 131.
20. D. FEHRENBACHER, SLAVERY, LAW, AND POLITICS, supra note 9, at 29-31. See also P.
FINKELMAN, supra note 10, at 8, 205, 235. "It was northern distaste for returning fugitive
slaves.., that led to a breakdown of interstate relations over this issue." Id. at 8.
21. 41 U.S. (16 Pet.) 539 (1842).
22. G. DUNNE, JUSTICE JOSEPH STORY AND THE RISE OF THE SUPREME COURT,

398-402

(1970); R. CovER, supra note 6, at 262-63.
23. Finkelman, Priggv. Pennsylvaniaand Northern State Courts: Anti-Slavery Use of a
Pro-Slavery Decision, 25 Crv. WAR HIST. 5, 35 (1979).
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claims that Northern courts acted first, that Southern bitterness,
admittedly adding animosity to the intersectional hostility, had
been a reaction to the Northern judicial initiative.2 4 It is not necessary to agree with this thesis to acknowledge that Fehrenbacher,
as well as Finkelman, have made a substantial contribution to our
knowledge with their long, detailed disinterment of the rendition
cases, putting flesh on what had been bare historical bones.
Admittedly, the Southern reaction did not harm the free states.
The reaction was a retaliation in kind. The Northern judiciary had
refused to apply Southern law by refusing to fasten the status of
slaves on sojourning blacks brought into free jurisdictions by their
masters. In turn, slave-state courts retaliated and, by refusing to
apply the law of free states, rejected the old rule, explained by
Wiecek,25 that a slave voluntarily taken by the slave's owner to a
free state and domiciled there became free and remained free even
on return to the slave state of origin. 28 The most memorable case
demonstrating the Southern reaction was the Missouri decision in
Dred Scott.27 The decision was memorable because if the Missouri
Supreme Court had followed thirty years of precedent, Dred Scott
would not have reached the federal courts.25 In its decision, the
Missouri court boldly stated that they were rejecting the rule of
freedom because of a reaction to Northern abolitionism. 2 9 The last

24. D. FEHRENBACHER, SLAVERY, LAW, AND POLITICS, supra note 9, at 29-31. See also R.
COVER, supra note 6, at 95-99, 285 n.34; Note, American Slavery and the Conflict of Laws,

71 COLUM. L. REV. 75, 92-98 (1971).
25. Wiecek, Somerset, supra note 8, at 128-29.

26. P. FINKELMAN, supra note 10, at 182.
Before 1830 nearly every slave state recognized the power of a free-state constitution, the Northwest Ordinance, or the Missouri Compromise to emancipate slaves who had resided in nonslave jurisdictions. Some slave states were
willing to free slaves who had merely traveled through, or spent a few days in,
a free state. Yet before the 1830s, the northern free states were reluctant to
free slaves in transit or after short residences. As the northern states began to
free slaves in transit, the slave states began to reject similar claims to freedom.
No immediate causal relationship between these changes existed ....
Rather,
sectionalism was simply becoming more uncompromising, and on the issue of
slavery, states were less willing to grant comity.
Id. at 234.
27. Scott v. Emerson, 15 Mo. 576 (1852).
28. P. FINKELMAN, supra note 10, at 236.

29. Times are not now as they were when the former decisions on this subject were
made. Since then not only individuals but States have been possessed with a
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point must be emphasized. Rather than citing the Northern reaction as the reason for rejecting freedom, the court in Dred Scott
warned of the dangers of Northern public opinion, perhaps fearing
a change in Northern public policy."0
The conclusion that the Southern reaction may have been due to
general Northern attitudes, rather than to the rise of outright hostility between courts, is of legal significance. If the reaction was not
to the Northern judiciary, whether the Northern or Southern
courts first broke the "understanding" is of less importance. The
case against the Northern judges, however, seems to be by no
means as clear as the new theory suggests, at least not for sojourning rather than fugitive slaves.
The North's leading judicial opinion freeing slaves in transit was
Commonwealth v. Ayes. 1 The opinion was written by the most
prestigous state judge of the antebellum era, Lemuel Shaw, Chief
Justice of the Supreme Judicial Court of Massachusetts.
Fehrenbacher, concentrating on the supposition that an "understanding" existed, and that Ayes violated that understanding, does
not consider that Shaw and his judicial colleagues well may not
have realized that -there was an "understanding" to breach; the
court in Ayes decided an issue of first impression in Massachusetts. 2 Other states admittedly adopted Ayes, and some did so by
reversing established precedent. Before accepting the contention
that the Northern refusal to grant comity in certain rendition cases
dark and fell spirit in relation to slavery, whose gratification is sought in the
pursuit of measures, whose inevitable consequences must be the overthrow and
destruction of our government. Under the circumstances it does not behoove
the State of Missouri to show the least countenance to any measure which
might gratify this spirit.
Scott v. Emerson, 15 Mo. at 586. See also D. FEHRENBAcHER, DRED SCOTT, supra note 9, at
264; P. FINKELMAN, supra note 10, at 226; Wiecek, Somerset, supra note 8, at 133-34.
30. "It was not the abstract principles of law ... that led to this decision. Rather it was
the growth of the antislavery sentiment and the specter of abolition that compelled the
decision." P. FINKELMAN, supra note 10, at 226.
The Missouri precedents for the Dred Scott case had been set by liberalminded judges who were predisposed to favor freedom, but the times had
changed and the judges were, for the most part, a different breed of men. With
slavery now under fierce attack, its defenders regarded the old liberalism as a
display of weakness.
D. FEHRENBACHER, SLAVERY, LAW, AND POLITICS, supra note 9, at 136-37.
31. 35 Mass. (18 Pick.) 193 (1836).

32. L.

LEVY, THE LAW OF THE COMMONWEALTH AND CHIEF JUSTICE SHAW

62-71 (1957).
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upset a tacit arrangement, however, research should establish what
percentage of these state courts followed Ayes as a matter of first
impression, what percentage became free to adopt the Ayes doctrine as a result of legislation withdrawing statutory protection
previously extended to sojourning slaveowners, 3s and what percentage used Ayes as a better policy precedent permitting them to
overrule their own earlier decisions granting comity to sojourning
slaveowners. Historians may complain that the distinction rests on
technical points of law, and so it may, but lawyers made these decisions. If lawyers thought the question was not settled by previous decision or statute, it is doubtful that they thought they were
breaching an "understanding."
A second consideration deserving investigation is the perception
of the participants, the members of state courts both South and
North. One of Shaw's colleagues on the Massachusetts bench, for
example, indicated that some Northern judges thought the Ayes
decision possibly could have stretched Southern patience to the
breaking point. Shaw's opinions in Ayes and similar cases, Judge
Benjamin J. Thomas observed, "show clearly, that, for the cause of
natural right, he was ready to go to the extremist line of positive
law."5' 4 But what of the perception of the Southern judiciary? Did

cases such as Ayes spawn decisions such as the Missouri judgment
against Dred Scott which, although speaking of abolition fanaticism in general, actually was a reaction to and a statement of "hostility" against Northern decisions?
The small amount of evidence which has been gathered on this
question comes from the border states, especially Missouri and
Kentucky, or from Louisiana, the Southern state with the largest
seaport. We must now ask about other states further removed
from the North.ss Of these states, none should be more revealing
than Georgia. The members of its highest court were as willing as
any Southerners to state their mind about slavery, and they were
remarkably articulate. The most outspoken as well as the most in33. Some of these cases arose after states repealed statutes protecting slaveowners who,
when visiting or on business, brought slaves into the jurisdiction. T. MORRIS, supra note 5,
at 42-58.
34. Thomas, Sketch of the Life and Judicial Labor of Chief Justice Shaw, 10 PROC.
MASS. HIST. Soc'y 50, 66-67 (1867).
35. See Mitchell v. Wells, 37 Miss. 235 (1859).
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fluential judge in Georgia was Joseph Henry Lumpkin. In an 1849
letter to Howell Cobb he provided a partial answer to our question:
I believe at this very moment that the institution [of slavery]
stands upon a firmer basis than it ever has done since the formation of the Republic. Had the Abolitionists let us alone we
should have been guilty, I verily believe, of political and social
suicide by emancipating the African race, a measure fatal to
them, to ourselves, and to the best interest of this Confederacy
and of the whole world. The violent assaults of these fiends have
compelled us in self defense to investigate this momentous subject in all of its bearings, and the result has been a firm and
settled conviction that duty to the slave as well as to the master
forbids that the relation should be disturbed; . . there is but
36
one mind among the whole of our people upon this subject.
We could not ask for a clearer statement. Lumpkin not only bore
testimony to the Southern reaction, he gloried in it, and put the
blame-or praise-squarely at the door of Northern abolitionism.
He would say the same in his judicial opinions, as we shall see below. What makes our point here, however, is that he also commented on the narrower problem of slave rendition. In the memorable decision of Cleland v. Waters,'7 Lumpkin spelled 'out not
merely his annoyance with Northern courts, especially in Massachusetts, but also stated that the public policy behind decisions
such as Ayes required the Georgia judiciary to formulate a more
rigid public policy for defense of the South:
For myself, I utterly repudiate the whole current of decisions,
English and Northern, from Somerset's case down to the present time which holds that the bare removal of a slave to a free
country, either by way of transit in travelling, or the convenience of temporary sojourn, will give freedom to the slave.38 Af36. Letter from Judge Joseph H. Lumpkin to Congressman Howell Cobb (January 21,
1849), reprinted in The Correspondence of Robert Toombs, Alexander H. Stephens, and
Howell Cobb, 2 ANN. REP. AM. HisT. Ass'N FOR YEAR 1911, at 94-95 (1913) [hereinafter cited
as Correspondence].
37. 19 Ga. 35 (1855).
38. Lumpkin was not repudiating freedom by permanent residence.
[I]t cannot be denied that whenever slaves are removed to a free country, with
a view to change their former domicil and to remain there permanently, they
cease to be slaves, naturally and necessarily. And a fortiori, will this consequence follow, when they are carried to a free State, for the express purpose of
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rican slavery may, in the rhapsodical language of British Jurists,
be inconsistent with the genius of their Constitution-if so, it is
the only species of slavery that is. But this is certainly not true,
under the Constitution of the United States. Upon the principle
of international law, properly expounded and applied, to promote the free and unembarrassed intercourse between the citizens and subjects of foreign States, we maintain, that the judgment in Somerset's case was wrong. Much more so are the
decisions in this country, to the same effect, under a compact
formed to abolish alienage, and to establish a more perfect
union between the States constituting our confederacy, recognizing slavery as it does, in the broadest terms, and guaranteeing
its enjoyment. The status of the slave under our system, united
as we are under the same federal authority, and governed by the
same laws, should never have been held to be affected by the
temporary residence of the owner in a free State. It was not necessary to the maintenance of any local policy, that the Northern
States, in the exercise of their undoubted right to abolish slavery, should have held that citizens of the slave States were
thereby prevented from coming among them or passing through
with their families and servants. Prior to 1836, the Courts even
in Massachusetts had made no such decision. This fungus has
been engrafted upon their Codes by the foul and fell spirit of
modern fanaticism. 9
In a case decided seven months earlier, Lumpkin demonstrated
some of the lengths to which he wanted the Georgia court to go
when applying this new public policy adopted in reaction to the
fell spirit of the North. In Knight v. Hardeman10 a black woman
held as a slave in Georgia sued for freedom on the basis of a deed,
executed in Maryland, purporting to manumit her at age thirty.
Before reaching that age she had been sold into slavery in Georgia
and now wanted the Georgia court to recognize Maryland law.
Lumpkin refused on Georgia policy grounds.
This whole question is one of State policy, and should not be
put upon these principles of meum et tuum, which regulate indi-

being liberated.
Id. at 42-43.
39. Id. at 41-42.
40. 17 Ga. 253 (1855).
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vidual rights ....
[T]o my mind, there lies ... a much
stronger objection to this whole proceeding. . . because neither
Courts of Law nor of Equity have any right to grant the relief
....
We have, in this State, the most stringent Statutes which
the ingenuity of our wisest statemen could devise, to prevent domestic manumission. For fifty years, the policy of our legislature
has manifested no variableness nor shadow of turning in this respect. Can the laws of a sister State, then, allowing the freedom
of those slaves be executed by the Courts of Georgia? Dare we
say, in the face of the Acts of 1801 and 1818, that these foreign
laws are not prejudicial to our own rights and interests? Are we
not under paramount obligation to enforce our own policy?...
No one pretends that negroes can be carried to New York...
and held there in perpetual bondage.. . . With what more propriety can slaves be brought here and emancipated?4
Lumpkin did precisely what he had criticized Northern judges
for doing. He refused to grant interstate comity for reasons of a
public policy that, if it had not been formulated as a result of
Northern refusal to grant comity, certainly had been strengthened
in response to it.
THE

CONSTITUTIONAL CONTRACT

Other questions concerning Georgia's public policy must be investigated. To introduce them, however, first we must consider a
separate issue raised by recent historical studies. The issue concerns an interpretation of the Federal Constitution that was
adopted by antebellum judges, both South and North. It has been
disparaged by historians, who assume that, because it is based on
an historical argument, its validity should be determined by historical evidence rather than legal reasoning. The issue is best stated
by asking whether the fugitive slave clause 42 was placed in the
Constitution to execute an agreement without which the slave
states never would have become part of the Union. Fehrenbacher
sums up the thesis when he writes:
[C]ertain federal and state courts, in the process of enforcing the
[fugitive slave] act of 1793, were turning aside challenges to its
41. Id. at 262-63.
42. U.S. CONST. art. IV, § 2, c. 3.
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constitutionality and contributing to the myth that the fugitiveslave clause had been indispensable to the success of the Constitutional Convention. By 1842 the "historical-necessity thesis"
had become so well accepted in high judicial circles that five out
of seven Supreme Court justices reiterated it in the single case
of Prigg v. Pennsylvania. Joseph Story, for instance, said that
the fugitive-slave clause unquestionably "constituted a fundamental article without the adoption of which the Union could
not have been formed." Thus the clause, by reason of its supposed indispensability, was elevated into a special
category as a
4
kind of higher law within the Constitution. 3
In essence, what Wiecek also calls the "historical necessity" thesis
was "that the fugitive slave clause had been a sine qua non for
'44
Southern ratification of the federal Constitution.
We cannot answer whether the fugitive slave clause was a contract without which there would have been no Union. Some historians reject the idea as nonsense,4 5 some call it an exaggeration, 6
and some are unable to decide.47 Perhaps the confusion results
from nothing more than the delight historians take in scolding lawyers after encountering an instance of forensic history that, when
tested by the standards of the historical method, cannot be supported by historical scholarship. Forgetting the purpose of forensic
argument and professing wonder that lawyers could make such
blatant errors as they assumed were made, these historians correct
the record, satisfied that having clarified facts of history they also
have said something meaningful about the law. A question these
historians seldom consider is what the judges who adopted the
contract theory as binding law thought they are doing.
During the antebellum era,, the United States Supreme Court,4 8

43. D. FEHPENBACHER, SLAVERY, LAw, AND POLrTICS, supra note 9, at 21.
44. Wiecek, Somerset, supra note 8, at 136.
45. Johnson, The Constitutionality of the Fugitive Slave Acts, 31 YALE L.J. 161, 162
(1921).

46. Bestor, supra note 1, at 131.
47. Finkelnan has evidence supporting this thesis. He indicates that the South demanded
the contract but notes that "[t]he existing records of the northern state conventions do not
indicate a single discussion of the clause. The Federalist fails even to mention the clause,
much less explain it." P. FINKELMAN, supra note 10, at 28. See also D. FEHRENBACHER, DRED
ScoTT, supra note 9, at 25; P. FINKELMAN, supra note 10, at 27, 29-30.
48. Justice Story considered the doctrine historically proveable:
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the lower federal courts, 49 and Northern state courts including
New York, Pennsylvania, and Massachusetts, expounded the proposition that the fugitive slave clause was the contractual consideration inducing slave states to accept the Federal Constitution. It is
possible the judges believed that the constitutional contract theory
was sound history, and it is also possible that they did not care
whether it was.5 0 Using history forensically, they could have been
treating the contract much as a legal fiction, its historical truth
being irrelevant, but its legal reality essential to understanding and
interpreting the Constitution. What they believed about the historicity of the contract may not be significant. The issue is whether
they were sincere about the contract as a binding part of the contemporary Constitution. 1 We can be certain of three pertinent
facts: (1) many Northern judges who cited to the contract, such as
Shaw in Ayes, believed its enforcement vital to the preservation of
the Union; (2) important Southerners, such as Georgia lawyer Alexander H. Stephens, thought that the contract existed as a matter

Historically, it is well known, that the object of this clause was to secure to the
citizens of the slaveholding states the complete right and title of ownership in
their slaves, as property, in every state in the Union into which they might
escape from the state where they were held in servitude. The full recognition of
this right and title was indispensable to the security of this species of property
in all slaveholding states; and, indeed was so vital to the preservation of their
domestic interests and institutions, that it cannot be doubted that it constituted a fundamental article, without the adoption of which the Union could
not have been formed.
Prigg v. Pennsylvania, 41 U.S. 539, 611 (1842); see id. at 645-46, 648 (Wayne, J., concurring);
id. at 660 (McLean, J., concurring); Jones v. Van Zandt, 46 U.S. 215, 229 (1847).
49. "The clause was deemed so important, that, as a matter of history, we know the Constitution could not have been adopted without it." Giltner v. Gorham, 10 F. Cas. 424 (C.C.D.
Mich. 1848)(No. 5,453)(opinion of McLean, J.); Oliver v. Kauffman, 18 F. Cas. 657, 659
(C.C.E.D. Pa. 1850)(No. 10,497).
50. Jack v. Martin, 14 Wend. 507 (N.Y. 1835). "It is reduced to a moral certainty, that the
southern states would never have become members of the union upon any . . . condition
[other than the fugitive slave clause]." Id. at 533. "[I]t is well known that our southern
brethren would not have consented to become parties to a constitution ... unless their
property in slaves had been secured." Wright v. Deacon, 5 Serg. & Rawl. 62, 63 (Pa.
1819) (opinion of Tilghman, C.J.). "We all know that our southern brethren are very jealous
of their rights on the subject of slavery, and that their union with the other states could
never have been cemented, without yielding to their demands on this point." Commonwealth v. Holloway, 6 Binn. 213, 218 (Pa. 1814)(opinion of Tilghman, C.J.); P. FINKELMAN,
supra note 10, at 68.
51. Commonwealth v. Ayes, 35 Mass. (18 Pick.) 193, 220-21 (1836).
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of actual, binding law; and (3) some militant abolitionists, such as
William Lloyd Garrison, assumed the contract was part of the
Constitution. This assumption was one reason why some abolitionists considered the Constitution "a covenant with death."
The evidence supporting the statement about Shaw is delineated
below.5 2 The only point to be made now is that, in one important

respect, Shaw was typical of Northern judges who accepted the
contract as binding law. He professed to believe that the contract
was sound history, but never discussed any historical evidence.
Specific proof was irrelevant to his purpose.
There can be little doubt Vice President Stephens believed that
a contract had been negotiated at the time of the ratification of the
Constitution. Long after the Civil War had ended, Stephens still
claimed that the fugitive slave clause had been "one of the stipulations of the Compact upon which the Union was formed.

53

We

would need to study more of the attitudes of antebellum Southern
lawyers before knowing if Stephens's theory was widely held, but it
certainly was repeated frequently enough by Southern judges and
politicians to indicate that, despite whether they thought it historically provable, many thought it mandatory as law.
Garrison is a particularly valuable spokesman for the abolitionists because he was a bitter, uncompromising antislavery
polemicist. Even so, he assumed that a Northern judge could feel
bound by the contract. Commenting on the notorious Latimer"
case in which Shaw upheld the constitutionality of the Fugitive
Slave Acts, Garrison, who could be very critical of Shaw,55 gave
52. Shaw, for example,
was convinced that the future happiness of the people of the United States was
inextricably involved in the preservation of the Union. As one who personally
loathed slavery he could not call it [the Constitution] a perfect arrangement,
but he did not hesitate to urge adherence to it because it was the best arrangement which the circumstances permitted.
E. ADLOW, THE GENIUS OF LEMUEL SHAW 93 (1962).
53. 2 A. STEPHENS, A CONSTITUTIONAL VIEW OF THE LATE WARBETWEEN THE STATES:
CAUSES, CHARACTER, CONDUCT AND RESULTS 26 (1870).

54. Latimer's Case, 5 L.R. 481 (1843).
55. One of only six witnesses permitted at the trial, Garrison described Shaw
as seemingly indifferent as though it were a case involving the ownership of an
ox or an ass .... [A]s we view the case, they [Shaw's words quoted or

paraphased in the text to note 56 infra] proved the readiness of Judge Shaw to
aid and abet, according to that law, in kidnapping a guiltless and defenceless

ITS
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him credit for being motivated by the judicial imperative of the
constitutional contract. Shaw is reported by Garrison to have ordered Latimer held for the federal courts, saying that the case
was to be decided by the Constitution of the United States, and
by the law of Congress, under that instrument, relating to fugitive slaves. These were to be obeyed, however disagreeable to
our own natural sympathies and views of duty! They were binding on the people under the compact-a compact which could
not have been secured on any other conditions. By the Constitution, the duty of returning runaway slaves was made imperative
on the free States; and the act of Congress, giving authority to
the slaveholder to seize the fugitive wherever he could find him
in the republic, was in accordance with the spirit of that instrument. He repeatedly said, that on no other terms could a union
have been formed between the North and the South. 8
Of course, Garrison thought the contract no justification "for robbing millions of human beings, our own countrymen, of their sacred and inalienable rights, ' ' 57 but he did not accuse Shaw of hy-

pocrisy. The impression is that even abolitionists believed that
Northern judges who ordered rendition were sincere in their profession that they were bound by a contract.
The specific words of those judges who cited the constitutional
contract as binding law deserve more scrutiny than they have received from either historians or lawyers. Most of the judges spoke
of the contract as an agreement entered into by ratification of the
Constitution and therefore was binding on future generations.
Some, however, spoke much as Shaw purportedly did in Latimer.
Shaw's words were reported by Garrison and, as we do not know if
they were quoted verbatim or loosely paraphrased, may be suspect.
We have, however, another source, unquestionably reliable: an
opinion Shaw wrote and published in the official Massachusetts
human being, and to act the part of Pilot in the crucifixion of the Son of God;
for, rather than to have been made an instrument in sending Latimer back to
S..slavery, (and in all probability to a horrible death,) he had it in his power,
and as an honest and humane man was in duty bound, to resign his office, and
to bear his testimony against all such legal diabolism.
The Liberator, November 4, 1842, at 3, cols. 1-2.
56. Id. at 3, col. 1.
57. Id.
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Reports.5 8 In it he explained the contract as an ongoing obligation:
It was... manifestly the intent and the object of one party to
this compact to enlarge, extend and secure, as far as possible,
the rights and powers of the owners of slaves, within their own
limits, as well as in other States, and of the other party to limit
and restrain them. Under these circumstances the clause in
question was agreed on and introduced into the constitution;
and as it was well considered, as it was intended to secure future
peace and harmony, and to fix as precisely as language could do
it, the limit to which the rights of one party should be exercised
within the territory of the other, it is to be presumed that they
selected terms intended to express their exact and their whole
meaning ....

5

If we limit Shaw to his words, the constitutional contract or
"historical necessity" theory assumes a different meaning than
usually is presented in historical literature. Such literature has
viewed the constitutional contract as a static compact, formulated
in terms reminiscent of the old action of debt. The fugitive slave
clause was the quid pro quo of the agreement, conferring a benefit
upon the slave states and inducing them to join the Union. Shaw's
version was more like an implied contract intended "to secure future peace and harmony," a contract always executory, the terms
of which depended upon changing circumstances and altering expectations. It will be necessary to survey every case that cited the
constitutional contract before knowing how many interpretations
existed, but as far as Lemuel Shaw was concerned, emphasis
should be placed on the words "future peace and harmony."
Shaw's perspective means that the contract's terms were ascertained, not by looking at historical evidence from the founding fathers, but at contemporary evidence from the American South.
What Northern courts thought of the contract's specific provisions,
therefore, was less important than how seriously the Northern
courts perceived the contract and how they perceived Southern
concern about the contract's enforcement. That concern was measured by various Southern pronouncements as, for example, an
1850 resolution of the Georgia legislature, stating that enforcement
58. Commonwealth v. Ayes, 35 Mass. (18 Pick.) 193 (1836).
59. Id. at 220-21.
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of the fugitive slave act was the test for determining whether the
Constitution was in operation:
Resolved, That the refusal on the part of the non-slaveholding
States to deliver up fugitive slaves who have escaped to said
States, upon proper demand being made therefore, is a plain
and palpable violation of the letter of the Constitution and an
intolerable outrage upon Southern rights, and that it is the imperative duty of Congress to pass laws providing for the enforcement of this provision of the Constitution by federal, judicial
and ministerial officers responsible to the Federal Government. 0
Even more emphatic was the statement in the Georgia Platform
that same year, which elevated enforcement of the fugitive slave
clause from a question of whether the Constitution was being executed to a test of whether the Constitution should continue.
"[U]pon the faithful execution of the Fugitive Slave Law," the
Georgia Convention warned, "depends the preservation of our
much loved Union.""e The legal principle was unambiguous. If the
free states did not enforce the fugitive slave acts they were breaching the contract, and the slave states no longer would be bound. 2
Failure to enforce the contract would have the legal effect of abrogating the Constitution."3
We would learn little if we limited consideration of the implied
or constructive constitutional contract to pronouncements such as
those from the Georgia resolution or the Georgia Platform. The
attitudes they reveal were common in the South and are well
known to historians." There is other evidence of the implied con60. Resolutions of Georgia (Feb. 8, 1850), reprinted in STATE DOCUMENTS ON FEDERAL
RELATIONS: THE STATES AND THE UNITED STATES 260 (H. Ames ed. 1906) [hereinafter cited as

STATE DOCUMENTS].
61. STATE DOCUMENTS, supra note 60, at 272.
62. S. CAMPBELL, supra note 3, at 5.
63. Bestor, supra note 1, at 131 n.27.

64. "The laws of those [free] states which affect no concealment of their hatred to Southern institutions, nor of their utter and open contempt and defiance of the obligations of the
federal compact." STATE DocuMENTs, supra note 60, at 251 (extract from Report of Virginia
on the Rendition of Fugitive Slaves, February 7, 1849).

The fact can no longer be disguised, that our brethren of the free States, so
called, disregarding the compromises of the constitution-compromises without which it never would have received the sanction of the slaveholding States,
are determined to pursue towards those States a course of policy, and to adopt
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tract and its expanding terms that could be taken into account,
evidence that historians have overlooked but which was known to
Northern judges as part of their continual legal education. Eugene
D. Genovese faults the recent writings of Robert Cover on the rendition crisis for their "failure to make a political and ideological
assessment of the development of Southern society and its impact
upon the Northern judiciary." 65 But why "political," and what aspect of "ideological"? If we seek an "impact upon the Northern
judiciary" as Genovese suggests, we should be looking not merely
at the political and the ideological but also at the "legal" and the
"constitutional," as promulgated by the slave-state judiciary. The
judges of the South were the Southerners whose words were being
read by their Northern colleagues. They were writing from the
same taught tradition, deciding cases according to the same common law method, and stating the public policy of slavery in the
same language and with the same jurisprudential tenets that their
Northern colleagues employed to state the public policy of
freedom.
One cannot, of course, establish the extent to which Northern
antebellum judges read the reports of Southern courts. The best
study that could be compiled would be a statistical analysis of the
number of slave-state precedents cited as authority or referred to
in free-state appellate decisions. This information would not reveal
much beyond the fact that Southern opinions were being read in
the North. What we do know, however, is that Southern judges
believed that they were being read, that they were perhaps the
main defenders of slavery who had access to an important Northern audience, and that they sought to influence that audience.
Through their judicial opinions, Southern judges sought to influence the Northern audience, although often without tempering
66
their language or concealing their hostility.
a system of legislation by Congress, destructive of their best rights and most
cherished domestic institutions.
Call of Mississippi to a Southern Convention (Mar. 6, 1850), reprinted in STATE DocuMENTS, supra note 60, at 255.

65. Genovese, supra note 15, at 588.
66. An important example is Padelford v. Mayor of Savannah, 14 Ga. 438 (1854), which

surely was written for a Northern audience. See notes 125-132 & accompanying text infra.
See, however, the recent book by Mark V. Tushnet, who contends that "[e]ven the opinions
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Judge Eugenius Nisbet of Georgia often spoke to Northern lawyers through his opinions, apparently seeking to address the abolitionist bar as well as his judicial colleagues on free-state courts.
When a slave appealed a manslaughter conviction contending that
he should have been tried in a special court for blacks rather than
in the trial court of general jurisdiction, Nisbet did not limit himself to observing that the Georgia legislature had abolished the
special courts in capital cases. He went on to boast that the fact
that slaves were now entitled to trial before white juries "reflects
distinguished honor upon the State. 8' 7 That the legislature had

granted slaves this -boon demonstrated that "whilst they are, in law
and in fact, property, they are recognized as human creatures.""6'
The change in the law, Nisbet insisted, was convincing evidence
that "an appeal well lies from the slanderous imputations of the
ignorant, the fanatical, or the willfully base," on behalf of "the justice and humanity of the slave-holding State of Georgia."6
Revealingly, the Southern defense simultaneously could be both
apologetic and defiant. In another homicide case, a second Georgia
judge held that a slave who defended himself against an overseer
could not mitigate the offense by proving that the overseer had
possessed a deadly weapon. Acknowledging that the American law
of slavery was harsh, the judge maintained that it had to be harsh
and that Northerners, because of "diseased sensibility," were not
qualified to criticize its harshness.
The legal principles which we shall deem it necessary to assert,
and some of the sentiments which we may think it expedient to
utter ... may shock those who are prejudiced against the insti-

tution of slavery-who are unmindful of the causes and the
means which influenced, and the men who established that institution in our country-who are blind to the difficulties in dealing with the subject, on the part of the those whose interests are
involved in it, and their right to deal with it themselves, accordthat seem to notice the existence of a Northern audience are not really aimed at that audience. Instead, the internal audience of Southerners was almost certainly more important to
the judges." M. TUSHNET, THE AMERiCAN LAw OF SLAVERY 1810-1860: CONSIDERATIONS OF
HUmArY AND INTEREST 23 (1981).
67. Anthony v. State, 9 Ga. 264, 268 (1851).
68. Id.
69. Id.
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ing to their consciences, and in view of the solemn responsibilities under which they rest to their Maker. But we will not shrink
from our duty, nevertheless, sincerely convinced, as we are, that
it is of more importance to the best interests of the master and
slave, where this relation exists, that justice should be ministered on the principles we lay
down, than that a diseased sensi70
bility should be propitiated.
THE LESSONS OF GEORGIA

In 1850, the year of the crisis leading to the second fugitive slave
act, 71 Judge Joseph Henry Lumpkin wrote a report on law reform
for the Georgia legislature that was published in at least two national legal periodicals. For nine and a half pages Lumpkin discussed technical aspects of the law; then, without any indication
that the topic of slavery was germane to his work, he launched into
a peroration that could leave little doubt among other lawyers as
to what Lumpkin thought was the most important issue facing
Georgia jurisprudence:
In the present state of the Union and of the world, the law of
slavery should undergo the most thorough examination, and its
various details and provisions be made to conform to the exigencies of the times. If duty to ourselves, as well as to our slaves,
requires increased severity, by way qf security, let it be imposed,
regardless of the hypocritical cant and clamor of the fanatics of
our own or other countries. If, on the other hand, it shall be
found that existing enactments may be relaxed or ameliorated,
without prejudice to our safety or rights of property, let us not
be deterred from doing what is right and just as Christian
masters.
We need not fear that our motive will be misapprehended or
misrepresented ....
The conscience of the whole South, after
having been thoroughly aroused to the most earnest and intense
investigation of this subject by the merciless and unremitting
assaults of our relentless foes, has become thoroughly satisfied
that this institution-like government itself-is of God. That
being recognized and regulated by the Decalogue, it will, we
70. Jim v. State, 15 Ga. 535, 541 (1854)(opinion of Starnes, J.).
71. For an analysis of this period, see H. HAMILTON, PROLOGUE TO
AND COMPROMISE OF

1850 (1964).
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have every reason to believe, be of perpetual duration. That it
subserves the best interests of both races, and that we will preserve and defend it at any and all hazards. 2
Lumpkin's comments could have surprised no one familiar with
the reports of the court upon which he sat. The Supreme Court of
Georgia in the 1850's, it recently has been said, "was not a neutral
forum which heard disputes and applied even-handed justice in
the factual and legal situations presented, but was an active arm of
73
government, committed to the preservation of the slave system.
That statement is nonsense, and not merely because it defines the
word "neutral" in terms of twentieth century standards of civil
rights and race relations. The Supreme Court of Georgia was an
active arm of government; all courts are. The Georgia court was
committed to the preservation of slavery because that was the
state's public policy. Even the most casual reader of the Georgia
Reports could not miss that fact.74 Lumpkin, who believed that he
was applying neutral standards and not personal predilections, 5
understood the state's public policy in the matter of slavery and
did not hesitate to explain, expound, or promulgate it:
Slavery is a cherished institution in Georgia-founded in the
Constitution and laws of the United States; in her own Constitution and laws, and guarded, protected and defended by thewhole spirit of her legislation; approved by her people; intimately interwoven with her present and permanent prosperity.
Her interests, her feelings, her judgment and her conscience-not to say her very existence, alike conspire to sustain
72. Judge Lumpkin's Report on Law Reform, 1 U.S. MONTHLY L. MAG. 68, 77-78 (1850),
also reprinted in 7 W.L.J. 383 (1850).
73. Stephenson & Stephenson, "To Protect and Defend": Joseph Henry Lumpkin, The
Supreme Court of Georgia, and Slavery, 25 EMORY L.J. 579, 582 (1976).
74. And if the reader did not know, Judge Benning told him how to uncover the public
policy:
What is policy-the policy of a State? And where is to be found the evidence
of such policy? I suppose that the policy of a State, on any subject, is the
general inclination of the State, on that subject, and that the evidence of what
that inclination is, we are to seek for in the laws and Acts of the State, taken
as a whole, on that subject.
Adams v. Bass, 18 Ga. 130, 164 (1855)(Benning, J., dissenting).
75. "[A] Judge, when he enters the temple of justice, should say to his passions (if possible) as Abraham did to the young men, when about ascending Mount Moriah: 'abide ye
here, while I go up to worship.'" Thorton v. Lane, 11 Ga. 459, 539 (1852).
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and perpetuate it.7 6
In that case, 7 Lumpkin was considering the legality of a will directing the executor to take the testator's slave to a free jurisdiction. Although upholding the grant of freedom, Lumpkin had little
doubt as to what should have been the public policy governing
manumission:
We are now told, and told truly, that slaves constitute a portion
of the vested wealth and taxable property of the State; that
without them, a large portion of our most productive lands
would be worthless; that it would be contrary to her policy,
therefore, to part with this vested wealth; this prolific source of
revenue, with that which alone renders her cotton and rice lands
valuable; that it is spreading a dangerous influence among the
negroes of the country, for the slaves of whole plantations to acquire their freedom, take leave of the country, and make their
departure with great pomp and parade, proclaiming liberty for
themselves and their posterity; that it renders those who are left
behind dissatisfied, refractory and rebellious, and that it may
and probably will, if 7not checked in time, lead to insubordination and insurrection. 8
The issue with which Lumpkin dealt, manumission, deserves our
attention. Unfortunately, it may not be the legal subject that best
answers our question of whether Southern judicial writings helped
Northern judges interpret the changing terms of the constitutional
contract. Northern judges had much less incentive to read manumission cases than to read slavery opinions dealing with torts, contracts, and other subjects in which they had practical interest.
Still, the Georgia manumission cases are worth considering because
they provide the key to a judge's "underlying philosophy toward
slavery as an institution and toward the black as an individual." 9
A few of these decisions turned on technicalities, 0 but many elic76. Cleland v. Waters, 19 Ga. 35, 43 (1855); Cleland v. Waters, 16 Ga. 496, 513 (1854). For
the public policy of a slave state and its effect on comity, see P. FINKELMAN, supra note 10,
at 212-15.
77. Cleland v. Waters, 19 Ga. 35 (1855).
78. Id. at 48.
79. Nash, Fairness and Formalism in the Trials of Blacks in the State Supreme Courts
of the Old South, 56 VA. L. REv. 64, 90 (1970).
80. See, e.g., Smithwick v. Evans, 24 Ga. 461, 464-66 (1858)(opinion of McDonald, J.);
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ited valuable discussions of broad public policy. 1 Lumpkin is especially interesting because his perception of best policy changed
over the years, and he recorded this change in his opinions. Initially, Lumpkin drew a distinction between the evils of domestic
manumission and the alternative of freedom beyond the jurisdiction of Georgia. On one hand, he said in an early case, "In]either
humanity, nor religion, nor common justice, requires of us to sanction or favor domestic emancipation; to give our slaves their liberty
at the risk of losing our own." But, "on the other hand,.
foreign
colonization has in it nothing hostile to the peace and policy of the
slave-holding States. '8 2
We should consider how these expressions appeared to Northern
judges reading Georgia decisions in chambers far removed from the
institution of slavery. Lumpkin and his colleagues were remarkably
frank. There was no hypocrisy in their arguments; they favored
slavery and they said so. It was good for the South and good for
them. They also opposed domestic manumission for reasons to be
discussed, and made no apologies. At first, before they saw the
dangers of foreign manumission, they did not object to it.8 s When
the evils became apparent, they changed their minds and frankly
admitted their error.
Lumpkin used the pages of the Georgia Reports to confess his
mistake. In 1848, he wrote that "Foreign emancipation ...
is in
accordance with our declared policy."'" Ten years later he said that
"foreign emancipation is neither within the letter nor spirit of the
law."'8 5 Lumpkin had no reservations about public contrition, especially when he turned against the "hypocritical benevolence" of the
American Colonization Society.86 "I was once, in common with the
great body of my fellow citizens of the South, the friend . .. of
this enterprise," Lumpkin admitted. "I now regard it as a failure
• . . as I do every effort. . . for the abolition" of slavery. "[I]t is a

Drane v. Beall, 21 Ga. 21, 43-44 (1857)(opinion of Lumpkin, J.).
81. See, e.g., Robinson v. King, 6 Ga. 539, 546-49 (1849)(opinion of Nisbet, J.); Spalding
v. Grigg, 4 Ga. 75, 90-95 (1848)(opinion of Nisbet, J.).
82. Vance v. Crawford, 4 Ga. 445, 459 (1848).
83. But see Robinson v. King, 6 Ga. 539, 546-50 (1849)(opinion of Nisbet, J.).
84. Vance v. Crawford, 4 Ga. 445, 458-59 (1848).
85. Sanders v. Ward, 25 Ga. 109, 117 (1858).
86. American Colonization Soc'y v. Gartrell, 23 Ga. 448, 461 (1857).
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vain thing to fight against the Almighty. His ways are higher than
M 7

ours."

Lumpkin gave two reasons why his attitudes concerning foreign
manumission had been altered. One was his reaction to the abolitionists of the North, who had opened his eyes to the perils facing
the South. 8 The other was the effect that manumission had on the
slave population. The American Colonization Society by its very
existence excited "false hopes of liberty; producing discontent and
dissatisfaction in the mind of the otherwise happy and contented
slaves; and a restlessness for emancipation, when the actual state
of things forbids the possibility of it at present."8 " There was little
Lumpkin could do to change the law except urge legislative action.
He was a student of the Southern, Jeffersonian-Jacksonian school
of judicial restraint 0 and was not willing, nor in Georgia was he
able, to make law by employing his opinions to announce a change
of policy. "This Court did not feel at liberty. . . to interfere with
[the foreign emancipation judgment] solemnly and authoritatively
pronounced, and so long acquiesced in," he observed. "Whatever
change is made, if any, should be by the law-making, rather than
by the law-administering department of the government." 1
Lumpkin, however, used the Georgia Reports to arouse the legislature, 92 showing the way by stating what policy should be adopted.
When Lumpkin said that legislature alone could prohibit foreign
emancipation, he made very clear what must be done:
I take this occasion to state emphatically, however, whatever
opinions I may have expressed heretofore upon this subject, that
I am fully persuaded that the best interests of the slave, as well
as a stem public policy, resulting from the whole frame-work of
our social system, imperatively demand that all post mortem
manumission of slaves should be absolutely and entirely prohib87. Id. at 464.
88. See note 39 & accompanying text supra.
89. American Colonization Soc'y v. Gartrell, 23 Ga. 448, 462 (1857).

90. See Bibb County Loan Ass'n v. Richards, 21 Ga. 592, 595-97, 606-07 (1857); Robinson
v. Lane, 19 Ga. 337, 343 (1856); Hightower v. Thornton, 8 Ga. 486, 501 (1850).
91. Cleland v. Waters, 16 Ga. 496, 518, 520 (1854).
92. Gauldin v. Crawford, 30 Ga. 674, 678 (1860); Stanford v. Pruet, 27 Ga. 243, 246-48
(1859); Chance v. McWhorter, 26 Ga. 315, 322-23 (1858); Webb v. Hicks, 20 Ga. 513 (1856);
Sledge v. Lee, 19 Ga. 411, 413 (1856); Royall v. Lisle's Lessee, 15 Ga. 545, 550 (1854); Allen
v. Donaldson, 12 Ga. 332, 336-37 (1852).
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We may not be able to prevent expatriation of the
ited ....
living-to restrain the master in his lifetime from removing
withersoever he pleases with his property; but when the owner
has kept them as long as he can enjoy them, shall he, from an
ignorance of the scriptural basis upon which the institution of
slavery rests, or from a total disregard to the peace and welfare
of the community which survive him, invoke the aid of the
Courts of this State to carry into execution his false and fatal
views of humanity? Is not every agitation of these cases in our
Courts attended with mischief? Is not every exode of slaves from
the interior to the seaboard, then to be transported to a land of
freedom, productive of evil? Can any doubt its tendency? Are
there not now in our midst large gangs of slaves who expected
emancipation by the will of their owners, and who believe they
have been unjustly deprived of the boon? Are such likely to be
good servants? On the contrary, are they not likely to sow the
seeds of insubordination, perhaps of revolt, amongst the slaves
in their neighborhood?9 3
Northern judges, hopeful that the sectional conflict might eventually be resolved by the emancipation of most slaves, perhaps inevitable with the passage of time, surely were disabused upon
reading the Georgia Reports. In Georgia, despite the passage of
time, universal emancipation not only did not occur, but private
manumission progressively became more difficult. The Georgia
Supreme Court was determined that manumission not be permitted, either at home, or abroad, not only because Georgia society
had no place for free blacks but also because Georgia policy could
not abide their existence elsewhere:
[I]f a manumission that retained the manumitted within the
State, would be bad for the free citizens, and bad for the slave
population, a manumission that sent the manumitted into a
neighboring State, or even into a distant country, would be also
bad for both, but bad in a less degree. If the former sort of manumission would be calculated to produce among the slave population discontent, to be followed, on their part, by insubordination, massacre of free citizens, insurrection, and on the part of

93. Cleland v. Waters, 19 Ga. 35, 43-44 (1855). Some have suggested that although
Lumpkin never declared a will granting manumission invalid, he did go beyond the legislature in some cases. Stephenson & Stephenson, supra note 73, at 604.
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the free citizens, by a war of repression, with its sequel of punishments, and measures of precaution against the happening of
such occurrences again, the latter sort of manumission would be
calculated to produce the same things, but only, perhaps, a little
less calculated to do so. The great generic fact, freedom, would
be common to both sorts, and it is this, that rising like a lone
mountain, to be seen by all eyes far and near, would be the chief
disturber of the unmanumitted slaves. That this manumission
was of the kind to be enjoyed in some other States of this
Union, or even in some foreign country, rather than in this
State, might perhaps make the manumission the more potent as
a disturber, upon the principle,
that "it is distance that lends
4
enchantment to the view."'

Five years before writing these words, Judge Benning had told a
newspaper that, of all the calamities which could afflict a nation,

none could equal what abolition would visit on the South.9 5 He,
Lumpkin, and the other Georgia judges opposed abolition in any
form, whether it be general emancipation or individual manumis-

sion. They could not prevent it entirely, however, because free
blacks already were in Georgia. Partly to keep their ranks from
growing, as well as to promote the contentment of blacks remaining slaves, the court interpreted the law in a manner as little
favorable to freedom as possible. "Free persons of color have
never been recognized here as citizens," Judge Warner wrote in
94. Adams v. Bass, 18 Ga. 130, 165 (1855)(Benning, J., dissenting). The judges of Georgia
should not be thought inventive with their predictions that manumission of a few slaves
would make the remainder restless and discontent; when the Somerset case was argued in
1772, the same predictions were made about colonial slaves:
The inference formed in their minds perhaps will be, that, the laws of Britain
having renounced the idea of their vassalage, they are retained in it by no
other obligation than the laws of the colony, and an exertion of illegal force
over them by their masters. This reflection naturally inspires disobedience to
laws enacted contrary to the will of the mother state; to laws now placed in the
odious light of tyranny and oppression; next follows resistance against authority usurped over their persons; an authority not tolerated by the kingdom, to
whose laws (a very small portion of sense may instruct them) the laws of the
subject and the dependent colony [Somerset was a slave by the laws of
Virginal ought to be assimilated.
Anon., Candid Reflections Upon the Judgement Lately Awarded by the Court of King's
Bench in Westminster-Hall, on What Is Commonly Called the Negroe-Cause, by a Planter
61-62 (1772) [hereinafter cited as Candid Reflections].
95. R. FLANDERS, PLANTATION SLAVERY IN GEORGIA 288 (1933).
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1848. "They have no political rights, but they have personal
rights, one of which is personal liberty.""6 Lumpkin soon was
doubting whether free blacks even enjoyed that much. "The black
man in this State," he contended in Bryan v. Walton,97 "may have
the power of volition," but that was about all.9 8 Manumission "produces no change in the state of the negro slave here, because he
has no state or civil capacity."'" Lumpkin observed:
That the act of manumission confers no other right but that of
freedom from the dominion of the master, and the limited liberty of locomotion; that it does not and cannot confer citizenship, nor any of the powers, civil or political, incident to citizenship; that the social and civil degradation, resulting from the
taint of blood, adheres to the descendants of Ham in this country, like the poisoned tunic of Nessus; that nothing but an Act of
the Assembly can purify, by the salt of its grace, the bitter fountain-the "darkling sea."100
"Of one thing I am quite certain," Lumpkin explained, "and that
is, that whether freedom will, in Africa, be a reality to the colored
man and his children or not, in the United States, whether slaveholding or non-slaveholding, it is worse than slavery itself." 10 1 If
Northern judges were unaware that freedom was by no means a
positive good to be enjoyed by all people, they had only to read
Lumpkin's decision in Bryan. "Generally, society suffers, and the
negro suffers by manumission. ' 10 2 Lumpkin noted:
In no part of this country, whether North or South, East or
96.
97.
98.
99.

Cooper v. Mayor of Savannah, 4 Ga. 68, 72 (1848).
Bryan v. Walton, 14 Ga. 185 (1853).
Id. at 202.
Id. at 201.
[W]e maintain, that the status of the African in Georgia, whether bond or free,
is such that he has no civil, social or political rights or capacity, whatever,
except such as are bestowed on him by Statute; that he can neither contract,
nor be contracted with; that the free negro can act only by and through his
guardian; that he is in a state of perpetual pupilage or wardship; and that this
condition he can never change by his own volition.
Id. at 198.
100. Id. at 197-98.
101. Id. at 206.
102. Id. In 1772 the same argument was made, that freedom "threatens injury to both"
white and black. Candid Reflections, supra note 94, at 74.
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West, does the free negro stand erect and on a platform of
equality with the white man. He does, and must necessarily feel
this degradation. To him there is but little in prospect, but a life
of poverty, of depression, of ignorance, and of decay. He lives
amongst us without motive and without hope. His fancied freedom is all a delusion. All practical men must admit, that the
slave who receives the care and protection of a tolerable master,
is superior in comfort to the free negro . . . . I am fully persuaded that the State ought sternly to withhold its assent to domestic emancipation; and that the true policy, is not to seek to
elevate the black man in our midst to a condition of equality
which it is impossible for him to exercise wisely for himself or
the community. Civil freedom among the whites, he can never
enjoy. To this isolated class, it will ever be but a name.103
For these reasons, Lumpkin insisted, there could be no general rule
except degradation, and the degree of the degradation had to be
decided by local law. 1°4 When Lumpkin described the local law determining the condition of the free black of Georgia, Northern
judges reading his decisions must have realized how wide the jurisprudential gap between South and North had become:
He is associated still with the slave in this State, in some of the
most humiliating incidents of his degradation. - Like the slave,
the free person of color is incompetent to testify against a free
white citizen. He lives under, and is tried by the same Criminal
Code. He has neither vote nor voice in forming the laws by
which he is governed. He is not allowed to keep or carry firearms. He cannot preach or exhort without a special license, on
pain of imprisonment, fine and corporeal punishment. He cannot be employed in mixing or vending drugs or medicines of any
description. A white man is liable to a fine of five hundred dollars and imprisonment in the common jail, at the discretion of
the Court, for teaching a free negro to read and write; and if one

103. Bryan v. Walton, 14 Ga. 185, 205-06 (1853).
104. [T]he condition of the African race is different in every slave State; and is less
favorable in the extreme Southern, than in the more Northern slave States;
and ... consequently, whenever a question is made relative to a free person of
color, we must have recourse mainly to our own local laws ... and to such
principles as are dictated by the peculiar genius of our people, and policy of
our institutions.
Id. at 199.
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free negro teach another, he is punishable by fine and whipping,
or fine or whipping, at the discretion of the Court. To employ a
free person of color to set up type in a printing office, or any
other labor requiring a knowledge of reading or writing, subjects
the offender to a fine not exceeding one hundred dollars. 10 5
Surely no Northerner seeking to discover Southern legal attitudes could have been misled about the most influential judge in
Georgia. Lumpkin stated exactly where he stood. If anything, the
black codes were not as strong as he would have liked: 1e
I do not refer to these severe restrictions, for the purpose of condemning them. They have my hearty and cordial approval. The
great principle of self-preservation, demands, on the part of the
white population, unceasing vigilance and firmness, as well as
uniform kindness, justice and humanity. Everything must be interdicted which is calculated to render the slave discontented
with his condition,
or which would tend to increase his capacity
107
for mischief.
A final set of Georgia cases deserves comment. It consists of
those opinions in the Georgia Reports that specifically take note of
and react to the impending sectional conflict. Evidence exists supporting both the supposition that the reaction was to the general
menace of abolitionism and that the reaction was to specific
Northern judicial decisions. Courts across the South frankly admitted that they were shoring up their peculiar institution "in consequence of injudicious and impertinent assaults from without."' 08
Sometimes Southern courts would set policy and, at other times,
follow the lead of the other two branches of government. In Georgia both the legislative and the executive branches set policy for
105. Id. at 202-03.
106. Sometimes Lumpkin explicitly called for tighter restrictions: "I exceedingly doubt
the policy of allowing free negroes to acquire and hold real estate, and that too without
limitation as to the quantity, still the correction of the evil, if it be one, is with the Legislature and not with the Courts." Beall v. Drane, 25 Ga. 430, 441 (1858).
107. Bryan v. Walton, 14 Ga. 185, 203 (1853).
108. Barclay v. Sewell, 12 La. Ann. 262, 263 (1857). In Louisiana a judge noted with approval that "the general policy of the Louisiana Legislature ... was undoubedly always
adverse to... indiscriminate manumission'... and now it has become altogether prohibitive of emancipations in the State, probably in consequence of injudicious and impertinent
assaults from without upon an institution thoroughly interwoven with our interior lives."
Id. at 263.
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the judiciary. The legislature, for example, warned that the "people of the non-slaveholding States have commenced and are persisting in a system of encroachment upon the Constitution and the
property of a portion of the people of this confederacy, which is
alike unjust and dangerous to the peace and perpetuity of our
cherished nation." 10 9 The governor of Georgia also singled out the
issue of rendition, speaking of it as a conspiracy to subvert the law,
for which he put the blame squarely on the Northern judiciary:
The slaveholder can no longer look to the Constitution as the
charter of his rights. His slave is abducted, or feloniously stolen,
and carried to a non-slaveholding State: he pursues it with the
consciousness of an honest man, holds up the evidence of his
title in one hand and the Constitution in the other: he pleads
for justice and his constitutional right: the judge that tries his
case is sworn to support the Constitution of the United States;
but that judge, with the smile of the hypocrite, and the curse of
perjury in his throat, solemnly adjudges that property cannot
exist in the slave, and the owner is insultingly turned from the
bar of justice amid the derision and scoffing of the multitude,
and your Constitution
lies prostrate under the iron heel of a cor110
rupt judiciary.
Georgia judges were too familiar with the work of their Northern
brethren to concoct so blatant a misrepresentation, but they were
just as aroused. We have seen, for example, Lumpkin's irritation
with the Ayes decision, lamenting "the foul and fell spirit of modem fanaticism" ' gripping Massachusetts, a state that once had
been commendable, 1 and one that he wished he could still

109. Resolutions of Georgia (Feb. 8, 1850), reprintedin STATE DOCUMENTS, supra note 60,
at 259-60.
110. Message from Governor Towns to the Georgia legislature, 1849, reprinted in 2 S.
MILLER, THE BENCH AND BAR OF GEORGIA: MEMOIRS AND SKETCHES 330 (1858).
111. Cleland v. Waters, 19 Ga. 35, 42 (1855). Again, this Southern language was neither
new nor original. A British pamphleteer in 1772 warned against the small antislavery vanguard in his nation by denouncing "our pretended reformers of the age; who, under a cloak
of furious zeal in the cause of religion and liberty, do all they can to throw down those
essential pillars, commerce, trade, and navigation, upon which alone must depend our own
enjoyment of any freedom, civil or religious." Candid Reflections, supra note 94, at 71.

112. Massachusetts was "not only one of the old thirteen, but among the first-born of the
sisterhood, if not the morningstar of the bright constellation of States." Tucker v. Harris, 13

Ga. 1, 20 (1853)(opinion of Lumpkin, J.).
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admire. 113

Fear of abolitionism was not only a motivation for tightening the
laws of manumission, it was one of two reasons why Lumpkin
urged the legislature to restrict foreign manumission. The other
reason was the happiness of blacks:
Look at the stringency of the laws of Indiana and Illinois and
other. Northwestern States, against persons of color, and reflect
upon their thriftlessness, when not controlled by superior intelligence and forethought, and what friend of the African or of humanity, would desire to see these children of the sun, who luxuriate in a tropical climate and perish with cold in higher
latitude, brought in close contact and competition with the
hardy and industrious population which teem in the territory
northwest of the Ohio, and who loathe negroes as they would so
many lepers?11
An even more salient reason to end foreign manumission, Lumpkin
thought, was the potential danger it posed to the South:
We doubt the propriety of ejecting our free negroes upon the
free States. They will not only become troublesome allies in the
unconstitutional and unholy work of inveigling off our slaves,
and assisting them to escape; but their constant effort and aim
113. "Courts generally should imitate the conduct of the Governor and Council of Massachusetts, when the life of Dr. Webster was in their keeping. (I am glad to find something to
commend in that ancient commonwealth)!" Martin v. State, 25 Ga. 494, 514 (1858)(opinion
of Lumpkin, J.).
114. Adams v. Bass, 18 Ga. 130, 138-39 (1855). Possibly Lumpkin wrote this description
of the black population for the benefit of Northern lawyers. He often stated that, because of
their character, blacks would not function successfully in freedom:
To inculcate care and industry upon the descendants of Ham, is to preach to
the idle winds. To be the "servant of servants" is the judicial curse pronounced
upon their race. And this Divine decree is unreversible. It will run on parallel
with time itself. And heaven and earth shall sooner pass away, than one jot or
tittle of it shall abate. Under the superior race and nowhere else, do they attain
to the highest degree of civilization; and any experiment, whether made in the
British West India Islands, the coast of Africa, or elsewhere, will demonstrate
that it is a vain thing for fanaticism, a false philanthropy, or anything else, to
fight against the Almighty. His ways are higher than ours; and humble submission is our best wisdom, as well as our first duty! Let our women and old men,
and persons of weak and infirm minds, be disabused of the false and unfounded notion that slavery is sinful, and that they will peril their souls if they
do not disinherit their offspring by emancipating their slaves!
American Colonization Soc'y v. Gartrell, 23 Ga. 448, 464-65 (1857).
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will be to create discontent among our slaves; and in case of intestine war, which may Heaven in its mercy avert, such a population would be in a situation to do us much mischief.'15
Lumpkin's colleague, Henry L. Benning, provided an interesting
twist to this argument. Benning saw greater dangers faced by
Georgia and the institution of slavery than merely populating free
border states with manumitted blacks. One such danger was the
possibility that slave border states might become depopulated of
their slaves. In a remarkable display of judicial rewriting of legislative history, Benning asserted that the state legislature had intended to prevent that catastrophe when it promulgated statutes
restricting the importation of slaves into Georgia from other slave
states. "The main reason for their enactment," Benning wrote,
"was a fear that this traffic, if permitted, would in the end, empty
the more northern of the slave States of their slaves, and thus convert those States from friends and allies, into enemies and assailants."1'16 The stated policy of Georgia should, therefore, not merely
be to protect slavery at home, "but to prevent abolition in other
States. 11 7 The absence or presence of slaves made the difference
between "friends and allies" or "enemies and assailants."1 8

115. Bryan v. Walton, 14 Ga. 185, 206 (1853).
That supposing the non-slaveholding States, northwest of the Ohio, were willing to receive our free negroes (a supposition by the way wholly untrue), would
it be good policy in us to locate them on our borders, beside our great rivers,
forming free negro colonies in constant intercourse with our slaves? Would not
such a population, inhabiting a country near us, become a dangerous receptacle
for our fugitive slaves? Would not the time come, when an attempt to seize our
runaway negroes, would produce serious collision and border war with the

States contiguous to us?
Cleland v. Waters, 19 Ga. 35, 48-49 (1855).
116. Adams v. Bass, 18 Ga. 130, 156, 168 (1855)(Benning, J., dissenting).
117. Id.
118. The strength of Benning's language is not the only evidence of his conviction. Consider the following suggestions for a constitution of the Southern states:
[T]he only safety of the South from abolition universal is to be found in an
early dissolution of the Union. I think that the Union by its natural and ordinary working is giving anti-slavery-ism such a preponderance in the Gen[era]l
Government, both by adding to the number of free states and diminishing the
number of slave, that it (anti-slavery-ism) will be able soon to abolish slavery
by act of Congress and then to execute the law. I no more doubt that the
North will abolish slavery the very first moment it feels itself able to do it
without too much cost, than I doubt my existence.
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SOME QUESTIONS OF HISTORY

These are issues still unresolved and questions yet to be explored. The most useful way to summarize the topics that have
been discussed would be to ask what research remains to be done
and what areas of potential controversy remain unsettled. One approach would be to introduce a more technical questioning of the
evidence, adding a deeper legal dimension to the historical analysis. Finkelman's contention that Northern rather than Southern
judges first reacted against comity provides an example of what
should be asked. His conclusion can be accepted without agreeing
with Fehrenbacher that an "understanding" was violated. We need
not demand from Fehrenbacher proof of a negotiated "understanding," but at the very least we should be given evidence that judges
in the free states knew about this "understanding" and knew they
were violating it. That request is not unreasonable, even by the
standards of a social or political historian who, when discussing
law, thinks legalism irrelevant. It is one thing for today's lawyer to
criticize historians for postulating an "understanding" and for imposing its provisions upon states in which questions of rendition
and comity previously had been undecided, and in which judges,
such as Shaw, professed to be rendering decisions of first impression. Historians may answer that the distinction is too narrow to
interest them, and scoff at lawyers for being too technical and for
drawing fine legal points to blur otherwise undeniable political realities. It is, however, quite another matter for historians to tell
lawyers that the Northern judges in slave rendition cases violated
the "understanding" and destroyed comity without considering the
general trend in conflict of laws decisions. What if, in cases of comity not involving slaves or rendition, Northern courts, or Southern
I think that as a remedy for the South, dissolution is not enough, and a
Southern Confederacy not enough. The latter would not stop the process by
which some states, Virginia for example, are becoming free, viz by ridding
themselves of their slaves; and therefore we should in time with a Confederacy
again have a North and a South. The only thing that will do when tried everyway is a consolidated Republic formed of the Southern States. That will put
slavery under the control of those most interested in it, and nothing else will;
and until that is done nothing is done.
Letter from Henry L. Benning to Howell Cobb (July 1, 1849), reprinted in Correspondence,
supra note 36, at 171.
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courts for that matter, also were altering conflicts rules to conform
to a new doctrine of territoriality? That may well be what happened, " "9 and if so, would Finkelman's thesis of Northern aggressiveness be as strong as he states? To prove Finkelman correct we
must show that the rendition decisions were an aberration in the
conflicts rules of nineteenth century American jurisprudence: that,
in matters of interstate comity not involving slaves and when
choosing standards for decisions, Northern courts were not altering
choice of law doctrine by according greater autonomy to the law of
the forum and less respect to foreign law.
There also are questions suggested by the evidence from Georgia. Even if the thesis that Northern courts were the first to
demonstrate interstate hostility is correct, must all subsequent
Southern expressions of judicial anger have been due to reaction?
The only possibility is not the one discussed above, suggested by
the Missouri Dred Scott decision and reinforced by the Georgia
opinions, that Southern judges were reacting to abolitionism in
general, and not just to Northern denial of comity in particular. A
closely related area of research that could be explored entails looking at a wide range of Southern jurisdictions to see whom the
slave-state judges held responsible for their reactions against comity. Most likely we would find that Northern decisions,' such as
Ayes, were part of a larger complaint against abolitionism. If so,
the thesis of a reaction would still be valid, but Northern judges
would be less culpable than recent scholarship has charged.
Possibly the Southern response was not a reaction at all, but a
reflection of new emphasis on proslavery public policy. The Georgia manumission decisions, and the opinions denying rights of freedom, certainly seem to have been based on the Georgia public policy of reasserting the importance of slavery to Georgia and
strengthening the "peculiar institution." From this point of view,
the position of the Georgia Supreme Court reasonably can be considered as a positive action rather than as a paranoid reaction to
Northern rejections of comity. 120 Of course, the stricter or stronger
119. It has been suggested that, following the lead of Story's Commentaries, American
courts moved toward a concept of territoriality from older norms established by international law and conditions, such as status. Note, American Slavery and the Conflicts of
Laws, 71 COLUM. L. Rav. 74 (1971).
120. Consider Lumpkin's refusal to recognize manumission on the basis of a Maryland
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proslavery policy was partially attributable to a reaction against
outside threats, but how much and to what degree are questions
that should be investigated before we can with any confidence assert that we know why Missouri reversed its established law and
reattached the status of slavery to Dred Scott on his return to Missouri from a free territory. Did the Missouri court act in a vacuum
of policy, making new law on provocation from abolitionist activities? Or did it decide Dred Scott as it did because the Missouri
executive and legislature had been promoting a proslavery policy
that made the rule against reattachment inconsistent with currently existing Missouri institutions? All that was needed was a
pronounced policy against the increase of free blacks in the state
or, more generally, in all states, to justify the different judicial rule
that eventually was adopted.
It would be well to remember that it was the proslavery judges
who could and did rest their decisions on public policy. Had they
wished, Northern judges could have done the same in comity cases
involving sojourning slaves, but not in fugitive slave situations.
Robert Cover criticized Northerners for invoking formal, professional responses to demands that they set fugitives free, and for
seeking to escape from a difficult moral decision by an "escalation
of the formal stakes" (that is, by claiming that failure to return the
fugitive would disrupt the American Union) and by a "[r]etreat to

a mechanistic formalism" :121
[T]he legal actor did not choose between liberty and slavery. He
had to choose between liberty and ordered federalism; between
liberty and consistent limits on the judicial function; between
liberty and a fidelity to public trust; between liberty and adher-

deed. Today that would be a reasonable choice of law result:
If a forum state has a genuine concern with the facts in a given case, a concern
discoverable from its strongly felt social or legal policy, it is reasonable to expect the state's courts to act in accordance with that concern. This refers to
legitimate concerns, not just to the local occurrence of some facts, or to the
local existence of some rule of law that could constitutionally be applied to the
facts.
Leflar, Conflicts Law: More on Choice-Influencing Considerations, 54 CAL. L. Rav. 1584,
1587 (1966).
121. R. COVER, supra note 6, at 199; see id. at 229-36; Barnett, Professionalismand the
Chains of Slavery, 77 MICH. L. REV. 655, 665-66 (1979); Smith, Book Review, 24 AM. J.
CoMP. L. 138, 139 (1976).
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ence to the public corporate undertakings of nationhood; or, as
some of the judges would have it, between liberty and the viability of the social compact.122
Historians might have been less surprised at this evidence had
they been more familiar with the slavery opinions of the courts in
the antebellum South. Judges who favored freedom could not cite
the right to freedom as part of a broad public policy. To free a
person held in bondage, they generally had to rely upon technicalities and base their rulings on narrow grounds. It was the proslavery judges, such as those in Georgia, who *were able to discuss
public policy and base opinions on sweeping principles. Antislavery
Northern judges, whether setting sojourners free or permitting the
rendition of fugitives, could not escape the fact that their strongest
grounds for decision generally were formal and narrow. Lord
Mansfield in Somerset and Chief Justice Shaw in Ayes demonstrated this truth when basing their holdings not on principles of
freedom but on the lack of positive law permitting a person to be
held in slavery. Striking also was the fact that Shaw, when freeing
sojourning slaves, emphasized the technical point that he could do
so because sojourners were not fugitives as a matter of constitutional law and, therefore, were subject to Massachusetts
jurisdiction.
A third historical question was asked at the start of this review
and perhaps can now be better understood. It refers to the "social
compact" that Cover disparagingly rejects at the end of the last
quotation, or what above was called the constitutional contract.
Cover devoted an entire book to asking why antislavery Northern
judges refused to act in fugitive slave cases.12 He did not think it
credible that the judges believed a constitutional contract to return
fugitives had been written explicitly at the Philadelphia convention. At the risk of repeating what was said above, we can never be
certain just what Northern judges believed about the constitutional contract. We only know that they gave the highest priority
to the preservation of the Union,12 4 a consideration that may or
may not prove that they were less antislavery than they professed
122. R. COVER, supra note 6, at 198.
123. Smith, supra note 121, at 141.
124. R. COVER, supra note 6, at 243, 248; Smith, supra note 121, at 142.
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to be. 125 After reading the opinions of proslavery judges such as
those of Georgia, the historical question changes from whether
they believed that a constitutional contract was ratified when the
Constitution was adopted to whether they were enforcing an implied or constructive contract based on the Southern reliance (or
Southern insistence on the right to rely) on assumptions concerning the right to property and the right of rendition.
Evidence also could have established the opposite thesis:
namely, that the extreme words of the proslavery judges such as
Lumpkin and Benning could have convinced Northern judges such
as Story and Shaw that the Union could not be saved-that demands of the slave states were impossible to satisfy. The historical
fact is that neither Story nor Shaw lost hope. Story died believing
that he had defused at least one of the most dangerous problems
dividing the South from the North, the fugitive slave controversy.
Shaw continued even after leaving the bench to work for constitutional accommodation, seeking to persuade his fellow New Englanders to give slaveholders what they demanded, at least to the
extent of repealing personal liberty laws and enforcing fugitive
6
12

rendition.

Even if the evidence of Georgia does not answer whether Northern judges believed they were bound by a contract, research certainly should be pursued in Georgia and in other slave states to
measure the depths of Southern commitment to the preservation
of slavery. A Northern judge who thought the contract thesis nonsense still might have been persuaded, on reading Lumpkin and
his Southern colleagues, that the Union could not last unless the
125. Ely, Book Review, 1975 WASH. U.L.Q. 265, 271. Shaw, about whom questions have
been raised, at least was consistent. Ten years before going on the bench he wrote of his
objections to slavery yet included:
Slavery, though a great and acknowledged evil, must be regarded, to a certain
extent, as a necessary one, too deeply interwoven in the texture of society to be
wholly or speedily eradicated. It is a subject therefore, whatever careless or
superficial persons may imagine, which neither can nor ought to be passed over
by contemptuous sneers or bitter reproaches upon those who are possessors of
slaves, or by animated appeals to the passions of those who are not.
Shaw, Essay Review, 10 N. AM. REv. 137, 138 (1820). This attitude could only be reinforced
by reading decisions of proslavery judges such as Lumpkin and Benning.
126. P. FINKLMANI,

supra note 10, at 286-87; L. LaV, supra note 32, at 106-08. The same

is true of other officials, many undoubtedly lawyers, who sought last-minute accommodation
with the South. See S. CAMPBEL, supra note 3, at 95.
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fugitive slave acts were enforced. He might not have been convinced that the acts were good policy or even that they were constitutional in every respect. From what Lumpkin and Benning told
him through their opinions, however, he could have realized that
acts could not be evaded without mortal constithe fugitive slave
127
tutional peril.

Other historical issues will become more clearly focused once
historians give attention to the antebellum Southern courts.
Finkelman, for example, remarks on "the new and aggressive proslavery ideology [that] had replaced the more ambivalent Southern
position of the previous generation.'

128

Until more of the prosla-

very jurists are studied, and far too few have been, we will not
comprehend a vital dimension of that ideology or why it came to
dominate ethe law as well as the politics of one vast section of the
nation.

12

Also there is the opposite perspective, the view that lawyers were
at fault for making the issues too legal and therefore insolvable. In
his prize-winning book on the crisis, David Potter sums up the
thesis:
[I]n cultural and economic matters, as well as in terms of values,
slavery had an effect which no other sectional factor exercised in
isolating North and South from each other. As they became isolated, instead of reacting to each other as they were in actuality,
each reacted to a distorted mental image of the other-the
North to an image of a southern world of lascivious and sadistic
slavedrivers; the South to the image of a northern world of cunning Yankee traders and of rabid abolitionists plotting slave insurrections. This process of substituting stereotypes for realities
could be very damaging indeed to the spirit of the union, for it
127. The hypothesis that the aggressiveness of Southern proslavery opinions could con-

vince a judge to vote for the Republican Party to stop the spread of slavery would not be
inconsistent. The same opinions could convince him of peril to the Union if he interpreted
the fugitive slave clause loosely.
128. P. FINKELMAN, supra note 10, at 340.
129. The most surprising discovery by Finkelman is that the North, even the judicial
North, reacted against Southern assertions perhaps even more strongly than the South reacted against abolitionism. He adds: "The legal institutions of the free states reflected an
antislavery attitude as strong as, and sometimes stronger than, that attitude among the
general populace." Id. at 285. Can knowledge of Southern slave laws and legal values explain
this difference?
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caused both northerners and southerners to lose sight of how
much alike they were and how many values they shared. It also
had an effect of changing men's attitudes toward the disagreements which were always certain to arise in politics: ordinary
resolvable disputes were converted into questions of principle,
involving rigid, unnegotiable dogma. Abstractions, such as the
question of the legal status of slavery in areas in which there
were no slaves, and to which no one intended to take any, became points of honor and focuses of contention which rocked
the government to its foundation.130
This area of investigation needs more attention before lawyers
can accept Potter's conclusions. We must know more of what
Southern courts were doing and saying. Potter could make his assertions without examining a single state reporter because he was
writing of political not judicial attitudes. But he never could have
obtained a reasonably rounded idea of the depths of feeling among
the elite, the educated, and the politically active without studying
the decisions of Georgia, Louisiana, or Mississippi. It may be, as
Potter suggests, that the South had a distorted image of a Northern world consisting of rabid abolitionists plotting slave insurrections. Yet the view was not farfetched to Southern lawyers who
read in the professional as well as the popular literature accounts
of antislavery lawyers in fugitive slave cases making demands with
which free-state courts could not comply, and pursuing legal actions that, from the Southern perspective, could have no ostensible
value except to arouse political passions. A revealing example is
the rendition of Sims, a fugitive slave from Georgia, who had fled
North and been tracked to Massachusetts by his owner and retaken. Abolitionist lawyers acting on Sims's behalf attempted to.
have the state courts prevent the federal judiciary from ordering
130. D. POTEMR, THE IMPENDING CRisis 43 (1976). Potter died before the book was
finished, and Fehrenbacher guided it to completion. Later he carried Potter's last argument
forward, suggesting that the crisis arose not because the two sections advanced conflicting
political arguments, but because they supported incompatible constitutional principles. He
explained the situation with some rather odd language, terming it "the constitutionalizing of
the argument," "the progressive constitutionalization of the debate," and the "Constitutionalization of the struggle over slavery." Fehrenbacher further wrote of Republicans feeling
"the constitutionalizing pressure of the times" and of "the tendency to constitutionalize the
territorial issue." D. FEHRENBACHER, SLAVERY, LAW, AND PoLrrlcs, supranote 9, at 67, 71, 73,
98, 101.
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Sims' rendition, much to the disgust of a Georgia newspaper:
There never was a plainer case in the world. Sims was the fugitive slave of Mr. Potter, beyond dispute; yet the case was kept
in court, and before a commissioner, for a whole week. It was
necessary to guard him with a heavy police in the third story of
the Court House. The building was surrounded by a barricade of
chains, and hundreds of the military had to be kept on guard to
prevent his forcible rescue. The whole case looks more like a
successful farce than anything else. Look at some of the incidents ....
Marshal Tukey is held to bail in the sum of a thousand dollars; Mr. Bacon and Mr. DeLyon, the agents of Mr. Potter, were arrested on a charge of conspiracy to kidnap, and had
to give bail to the amount of $10,000 ....
This is the faithful
execution of the law!13'
We may think this account partisan but, in truth, it was written
from a perception shared by many Northern lawyers and nonlawyers. There can be little doubt than some judges in the free states
viewed the tactics of the abolitionist bar as primarily political. We
do not need the words of Chief Justice Shaw to tell us what he
thought when he was asked to interpose the state judicial power to
free a second fugitive in the custody of the United States Marshal.
His annoyance clearly becomes evident from the account written
by Richard Henry Dana, a Boston lawyer, describing his attempt
to persuade Shaw to accept a petition for habeas corpus for an alleged Virginia fugitive named Shadrach:
The Ch. Justice read the petition, & said, in a most ungracious
manner-"This won't do. I can't do anything on this.", & laid it
upon the table & turned away, to engage in something else.
(This interview was in the Lobby of the Sup. Ct. Room). I asked
131. A BEARSE,

REMINISCENCES OF FUGITIVE-SLAVE LAW DAYS IN BOSTON 30

(1880)(reprint

of an account originally appearing in the Augusta, Georgia Republic). The account is not an
exaggeration. The courthouse was entirely girded by an iron chain. "[B]ound . . . to the
Georgia cotton presses," a newspaper said. L. LEvy, supra note 32, at 92. The scene was
described by the lawyer who devised much of the legal strategy seeking to prevent Sims's
rendition:
Judge Shaw actually went under the chain, to get to his Court. Judge Wells
...
refused to do this, & a place was made for him. I have never been under it.
I either jump over it, or go round to the end, & have the rope removed, wh.
they have at last graciously substituted for the last few links of the chain.
2 THE JOURNAL OF RICHARD HENRY DANA, JR. 424 (R. Lucid ed. 1968)(April 13, 1851 entry).
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him to be so good as to tell me what the defects were, saying
that I had taken pains to conform to the Statute. He seemed
unwilling to notice it, & desirous of getting rid of it, in short, he
attempted to bluff me off. . . . I called his Honor's attention to
the petition & showed him that the petition stated the pretence
fully & truly. He read the petition over again, & finding this to
be so, he fell back on his first objection, of want of evidence of
authority from the prisoner, & added, (wh. was his last objection
& not made until after he had positively refused to issue the
writ) that the petition should contain a copy of the warrant
....
I felt that all these objections were frivolous & invalid, but
seeing the temper wh. the Ch.Justice was in, & his evident determination to get rid of the petition, I left him for the purpose
of either procuring
the evidence he required, or of going before
132
another judge.
Shaw was usually a gracious person, courteous to the public and
the bar alike. In the above situation he was out of character because the petition was out of character. In Shaw's view, Dana was
asking him to do something he was not empowered to do, and by
persisting in his tactics, Dana had abandoned the role of professional advocate for that of political champion. Describing these
tactics by the abolitionist bar to force the issue of slavery upon
free-state judges, or to use the hearings as a forum to educate the
public, Eugene Genovese referred to "the growing transformation
of the courts into a theatre of guerrilla politics."1 3- This evidence
may not prove Potter wrong. It may only help to explain why
Southerners substituted "stereotypes for the realities" of the abolition movement. The evidence also, however, raises the question
whether, for Southern lawyers and judges, those images were stereotypes as far removed from reality as Potter's skepticism would
put them.
Historical study of Southern judicial opinions such as those from
Georgia that have been quoted would tell us more than what
Southern lawyers and judges were thinking about stereotypes. It
would enrich some of the perspectives that already have been
gained about the courts and the impending crisis by providing a

132. Id. at 411-12 (February 15, 1851 entry).
133. Genovese, supra note 15, at 587.
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greater range of evidence than has been available. The emphasis
historians have placed on Taney's decision in the Dred Scott case
is an example. 31 4 The Dred Scott decision has been relied on to
draw important conclusions about the legal mind of the proslavery
a
South. "In the very unreasonableness of its argument one finds
13 5
"It
measure of southern desperation," Fehrenbacher concludes.
is not only a statement of southern assumptions and arguments
but also an expression of the southern mood-fearful, angry, and
defiant-in the late stages of national crisis." ' 6 If this assessment
of the Southern judicial mood is accurate, then the next question
is, how widespread was the desperation, how deep was the mood of
fear? Dred Scott alone cannot provide the answer. Even more to
the point is the fact that Dred Scott should not have to stand
alone, depicted by implication in our histories as the only judicial
attempt to resolve the sectional controversy. It usually is treated as
sui generis, not only because it is a Supreme Court decision, but
because it is the only opinion of its type at which historians ever
look. There are others of the genre, however, perhaps no more successful, but also formulated from the Southern point of view, seeking to defend the South from Northern intrusions by erecting judicial barriers. A decision deserving the attention of anyone seeking
the constitutional origins of the Civil War is Padelford v. Mayor of
Savannah,13 7 "the great obiter dictum on the relation of the states
to the Federal government."1 8 An incredible opinion of eightytwo pages by Judge Henry L. Benning, Padelford attempted to
prove "[t]hat the Supreme Court of Georgia is co-equal and coordinate with the Supreme Court of the United States and therefore the latter cannot give the former an order or make for it a
precedent."1 3 9 Although Padelford subsequently was overruled 14 0

134. Scott v. Sandford, 60 U.S. (19 How.) 393 (1856).

135. D.

FEHRENBACHER, DRED ScoTT,

supra note 9, at 561.

136. D. FEHRENBACHER, SLAVERY, LAW, AND POLITICS, supra note 9, at 183.
137. 14 Ga. 438 (1854).
138. Lawton, JudicialControversies on Appellate Jurisdiction,38 REP. ANN. SEsSON GA.
B.A. 81, 104 (1921).
139. Almand, History of the Supreme Court of Georgia. The First Hundred Years, Part
One, 6 GA. B.J. 177, 194 (1944).
140. "After the State has yielded to the federal army, it can very well afford to yield to
the federal judiciary. Our sister States, Alabama and Louisiana, have done so." Wrought
Iron Range Co. v. Johnson, 84 Ga. 754, 759 (1890).
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and always ignored as law in the South 141 as well as the North,
both before and after the war, 142 this should have no bearing on

Padelford'svalue to historians. Had the peacemakers of 1861 any
chance of avoiding the Civil War, the North would have had to
accept most, if not all, of the South's constitutional premises.
These constitutional theories were formulated most fully by Southern judges in documents such as the Padelford opinion, 4 s yet historians never consider them when evaluating the peace movement
and asking why it failed. It is even doubtful that any historians
have known of Padelford's existence.
There are lessons to be drawn from the fears expressed by
Southern judges such as Benning, lessons historians have drawn
largely by relying on one man, Chief Justice Taney. "Taney's real
commitment," Fehrenbacher concludes, " . . . was not to slavery

itself, for which he had no great affection, but rather to southern
life and values, which seemed organically linked to the peculiar institution and unpreservable without it." ' 14 ' When the decisions of

Georgia judges are added to the evidence, not only is this appraisal
of Taney reinforced, but we gain a fresh and penetrating set of
materials with which to measure and evaluate the "paranoia" some
writers, including Potter, 45 think afflicted the mind of the antebellum South. If the legal mind of the South, considered as a special
part of the South's political and cultural mind, can be termed
paranoid, proof will come to a large degree from appellate reports.
To the extent that the Georgia Reports are typical, it would ap141. "The labor, the research and the learning devoted to its preparation, and the zeal
and fire of its style are in inverse ratio to the notice which it has attracted." Lawton, supra
note 138.
142. "The doctrine of coequality and coordination between the Supreme Court of Georgia
and the Supreme Court of the United States, so vigorously announced by Benning, J., in
Padelford v. Savannah ...regarded now from a practical standpoint, seems visionary."
Wrought Iron Range Co. v. Johnson, 84 Ga. 754, 759 (1890)(citations omitted).
143. I know of no single document which so clearly demonstrates that the existing
differences on the proper construction of the Constitution were irreconcilable
and would be harassing us to this day if we had not begun a more vigorous
argument in a new form at Sumter and finished it at Appomattox. All good
Georgians, and particularly the members of the profession which he [Benning]
illustrated, should honor the memory of this vigorous defender of our rights.
Lawton, supra note 138, at 115-16.
144. D. FEHRENBACHER, SLAVERY, LAW, AND PoLrrcs, supra note 9, at 288.
145. See note 130 & accompanying text supra.
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pear that any legal paranoia which existed should not be confused
with a personal maladjustment of mind or character. Rather, it was
more the manifestations of a frustration felt by people who were
leaders in their own communities, and had encountered political
and constitutional problems beyond their control. For them, Potter's assessment of points of honor and focuses of contention replacing political and legal reality is inadequate.14 True,
Southerners might never expect to bring slaves into all of the territories, but to be denied that right by the non-Southern majority
threatened them and their society. 147 "When I fight, if fight I
must," a Georgia Supreme Court judge wrote to the Speaker of the
United States House of Representatives during the debate on the
Compromise of 1850,
let me fight for some practicalobject, soihething that will benefit me and my countrymen-something for which I will be justified in the sight of God and all mankind. Such an issue would
be presented by the Missouri Compromise line. If the North refuse us our rights south of that line that it will afford plenary
evidence that they intend to exclude us for all time from an
equal enjoyment of the common territory of the Union and we
can act upon that evidence.14
Judge Lumpkin had written the same message two years earlier
to
when he observed that "we never will submit for one1 moment
49
the smallest agression upon our constitutional rights.

146. Id.
147. Had the defenders of slavery, for their part, been confident that the institution was safe in its state-erected bastions, they too would have had little reason
to stake so much on peripheral issues like the territories and the handful of
escaping slaves. Their conduct revealed their fears. Slavery, they believed,
could easily be imperiled by forces that existed and events that occurred in
areas beyond the limits within which the institution was established and
protected.
Bestor, supra note 1,at 128.
148. Letter from Hiram Warner to Howell Cobb (March 17, 1850), reprinted in Correspondence, supra note 36, at 187. Warner, a Massachusetts native, was reported by
Lumpkin to have "declared to me a few days since that dearly as he was attached to the
Union, he would not hestitate a moment to advocate its immediate dissolution should the
principle of the Wilmot Proviso by engrafted upon our system." Letter from Joseph Henry
Lumpkin to Howell Cobb (Jan. 21, 1848), reprinted in Correspondence,supra note 36, at
95.
149. Letter from Joseph Henry Lumpkin to Howell Cobb (Jan. 21, 1848), reprinted in
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Slaveholders acted as they did, Genovese has suggested, because
they perceived external threats to their society.150 Fehrenbacher's
assessment of Taney supports this conclusion. "Behind his mask of
judicial propriety, the Chief Justice had become privately a bitter
sectionalist, seething with anger at 'Northern insult and Northern
aggression.' ,,15" In Georgia, too, the judges on the state supreme
court were angry, knowing it was the North, not the South, that
was to blame. Benning, for example, "came out openly for secession" ten years before the election of Lincoln. 2 What the evidence
on the Georgia judiciary does not support is the theory that slavery
and its defense may not have been the compelling edge of desperation. Speaking of Taney, Fehrenbacher states:
Like the Chief Justice, a majority of southerners had no significant economic stake in the institution of slavery, but they did
have a vital stake in the preservation of southern social order
and southern self-respect. With increasing frequency and bitterness as the years passed, southerners protested that they were
being degraded by northern sanctimony. In the end, it may have
been the assault on their self-respect--the very language of the
1 53
antislavery crusade-that drove many of them over the edge.
Fehrenbacher of course was citing the actions of Taney to deduce
conclusions about all Southerners, not just Southern lawyers. The
lessons we learn from Georgia probably should not be extended so
far, and possibly they should be limited to judges, and to Georgia
judges. From what we know of other Southern courts, the evidence
seems equally applicable to most Southern judges, if not to most
Southern lawyers. What those lessons tell us is that
Fehrenbacher's conclusion is not correct for every Southerner; for
Lumpkin, Benning, and their colleagues, contrary to
Fehrenbacher's assertion, slavery and race were the issues. Of
course, Southern lawyers, as Fehrenbacher would have it, were
Correspondence,supra note 36, at 95.
150. E. GENOVESE, THE POLITICAL ECONOMY OF SLAVERY: STUDIES IN THE
ETY OF THE SLAVE SOUTH 35-36, 251, 266-70 (1961).
151. D. FEHRENBACHER, DRED SCOTT, supra note 9, at 311.
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152. Letter from John H. Lumpkin to Howell Cobb (Oct. 5, 1850), reprinted in Correspondence, supra note 36, at 214. Benning's colleagues, Judges Charles J. MacDonald and
Joseph Henry Lumpkin, also favored seccession in 1850. Lawton, supra note 138, at 100.
153. D. FEHRENBACHER, SLAVERY, LAW, AND POLITICS, supra note 9, at 288.
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concerned with Southern social order and Southern self-interest,
but one must take into account that an antebellum Southern lawyer defined Southern civilization in terms of slavery and race. It
was impossible, we may be certain, for Joseph Henry Lumpkin to
think of a South without slavery, because it was inconceivable that
there could be a South in which blacks were citizens:
Our ancestors settled this State when a province, as a community of white men, professing the christian religion, and possessing an equality of rights and privileges. The blacks were introduced into it, as a race of Pagan slaves. The prejudice, if it can
be called so, of caste, is unconquerable. It was so at the beginning. It has come down to our day. The suspicion of taint even,
sinks the subject of it below the common level. 54 Is it to be
credited, that parity of rank would be allowed to such a race?
Let the question be answered by our Naturalization Laws, which
do not apply to the African. He is not and cannot become a
citizen under our Constitution and Laws. He resides among us,
and yet is a stranger. A native, even, and yet not a citizen.
Though not a slave, yet he is not free. Protected by the law, yet
enjoying none of the immunities of freedom. Though not in a
condition of chattelhood, yet constantly exposed to it.1' 5
Benning was even more positive. For him, it was not merely the
Southern way of life that was at stake. More particularly, it was
slavery itself, or, to put the matter more precisely, slavery and the
154. What Lumpkin meant by "the suspicion of taint" was explained in his most racist
decisions, written after the Civil War began and not germane to this study. For the most

extreme decision, see Bryan v. Walton, 33 Ga. 11, 24 (Supp. 1864). The theme of race superiority, however, was one Lumpkin discussed in several opinions. He wrote of "slaves":
They are incapable of taking part with ourselves, in the erercise [sic] of self
government. To set up a model empire for the world, God in His wisdom
planted on this virgin soil, the best blood of the human family. To allow it to
be contaminated, is to be recreant to the weighty and solemn trust committed
to our hands. Republican institutions cannot exist in Mexico, or the commingled races of South America. And while we conceive that the condition of our
slaves is humble, still it is infinitely better than it would have been, but for this
very system of bondage, better than the lower orders in Europe, and better far
than it would be, if they were emancipated here, "destroying others, by themselves destroyed."
Vance v. Crawford, 4 Ga. 445, 459 (1848).
155. Bryan v. Walton, 14 Ga. 185, 202 (1853).
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Southern way of life were synonymous.1 5 After Georgia voted to
leave the Union, Benning'was appointed the state's commissioner
to Virginia to invite Virginia to join in a new confederacy. "What
was the reason that induced Georgia to take the step of secession?"
Benning asked the Virginia Convention of 1861. There were not
several causes, he answered, but one:
It was the conviction; a deep conviction on the part of Georgia,
that a separation from the North was the only thing that could
prevent the abolition of her slavery. This conviction was the
main cause. It is true the effect of this conviction was strengthened by a further conviction that such a157separation would be the
best remedy for the fugitive slave evil.
Benning's words merit close inspection. Urging the Virginia secession convention to take the ultimate step in the antebellum controversy, this former Georgia judge told his audience that Georgia's
goal was the preservation of slavery. Benning's second justification
for ending the Union was the issue of slave rendition, and he advocated secession not as a desperate escape from an insolvable problem but as the problem's "best remedy"-a remedy that would
produce positive benefits:
[I]f the North and South were separate, the interest which the
North feels in the fugitive slave would soon die out. After a
while, it would come to pass that she would regard him merely
as another unit added to the despised class of free negroes already in her midst-a class which she now wishes to be rid of on
almost any terms-a class which some of her States have already ruthlessly expelled from their borders. Instead, therefore,
of aiding him and making him comfortable, as she does now, she
would turn the back of her hand to him, and tell him to shift for
himself ....

156. [I]t is apparent, horribly apparent, that the slavery question rides insolently
over every other everywhere-in fact that is the only question which in the
least affects the result of elections. It is not less manifest that the whole North
is becoming ultra anti-slavery and the whole South ultra pro-slavery.
Letter from Henry L. Benning to Howell Cobb (July 1, 1849), reprintedin Correspondence,
supra note 36, at 169.
157. Address Delivered Before the Virginia State Convention by Hon. Fulton Anderson,
Commissioner from Mississippi, Hon. Henry L. Banning, Commissioner from Georgia, and
Hon. John S. Preston, Commissioner from South Carolina (Feb. 1861).
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The upshoot would be that he would of his own accord return
to his old home.' 58
Benning was saying that slavery and slave rendition were the
most crucial issues uniting the South. To obtain some sense of the
impact he expected of his words, it should be recalled who Benning
was and to whom he was speaking. Benning was a Southern lawyer,
addressing an audience that he knew would include many lawyers.
Benning's remarks support a fact previously asserted and which
now should be explained: antebellum Southern lawyers equated
Southern civilization with slavery and race. Whether or not slave
owners, lawyers, more so than other Southerners, were likely to associate the institution of slavery with the Southern way of life because of their legal educations and professional careers. A lawyer,
for no other reason than having studied law, could not help but be
aware of how slavery shaped Southern society, especially Southern
law. It has been observed that the slave states were "increasingly
organized as an alternative society with an alternative moral sensibility."'15 9 More accurately, they formed as alternative society with
an alternative "legal" sensibility.
Most of the differences which caused the two dominant sections
of the antebellum United States to form separate nations are well
known. One difference which deserves much more emphasis than it
has received is the contrast between the constitutional and legal
sensibilities of North and South. Some rules that in the North
comprised fundamental civil liberties guaranteeing individual citizens rights which states had to honor were not recognized in the
South when these rules conflicted with the greater priority of preserving slavery.6 0 These civil rights, it must be stressed, were de158. Id.

Joining us is the best attainable remedy for the fugitive slave evil. All that is
left to us, as a remedy for that evil is, it seems to me: to produce on this side of
the line between us and the North, a state of things that will make it extremely
difficult for a slave to cross that line without being intercepted; and on the
other side of the line a state of things that will render the condition of any
slave who may succeed in crossing it so uncomfortable, that he will, of his own
accord, return to his master.

Id.
159. Genovese, supra note 15, at 587.

160. P.

FINKELMAN,

supra note 8, at 172.

supra note 10, at 310; W.

WECEK, ANTISLAVERY CONSvrrUTONALISM,
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nied to the white population as well as to the black. From a Northern point of view it could, with truth only somewhat exaggerated,
be charged that "[t]he White People of the Slaveholding States,
whether Slaveholders or Nonslaveholders, are deprived, by the
Slave Codes, of some of their essential rights, and cannot be regarded as a people in possession of civil, religious, and political
Freedom."1 61 Antebellum Southern statutes, such as those forbidding that slaves learn to read and write, are generally described by
historians as instances of white oppression of the black race. What
is too often overlooked is that those laws also made it a crime for a
white person to teach a slave reading and writing. Put another
way, the act of instruction, an action that in most Northern states
have been protected as free expression, not only was unprotected
in the South, it could be penalized by incarceration. 162 Another example involving speech arose from the need to shield the institution of slavery from the influences of abolitionism. Criminal statutes forbade any questioning of slavery's morality or legality, even
from the pulpit, and especially in the press.' " There were many
similar penalties on daily activities, such as the crime of purchasing from a slave, gambling with a slave, selling liquor to a slave,
failing to disperse slaves,' and the liabilities of having your close
broken by a slaveowner searching for a runaway,' 5 and, for men
within the statutory age, being compelled to serve in the patrol
system.'"6
The lesson is that lawyers were aware of how much the South's
legal and constitutional sensibilities differed from the legal and
161. W. GOODELL, THE AMERICAN SLAVE CODE IN THEORY AND PRACTICE 372-84 (1853). See
also K. STAMPP, THE PECULIAR INSTITUTION 211-12 (1956).
162. 7 AMERICAN STATE TRIALs 45 (J. Lawson ed. 1853)(Trial of Margaret Douglass in
Virginia for teaching blacks to read); W. GOODELL, supra note 161, at 322.

163. Bacon v. Commonwealth, 48 Va. (7 Gratt.) 602 (1850); BRANTLEY,
STONE

LIFE OF JUDGE

48-49 (1943); W. GOODELL, supra note 161, at 322-23, 385.

164. Ricks v. State, 16 Ga. 600 (1855); Dunn v. State, 15 Ga. 419 (1854); State v. Hart, 26
N.C. (4 Ired.) 246 (1844); State v. Isaacs, 28 S.C.L. (1 Speers) 223 (1843); City Council of

Charleston v. Brandt, 25 S.C.L. (Chev.) 72 (1840); Johnson v. Commonwealth, 53 Va. (12
Gratt.) 714 (1855).
165. T. COBB, AN INQUIRY INTO THE LAw OF NEGRO SLAVERY IN THE UNITED STATES OF
AMERICA 111 (1858).
166. Id. at 106-07; J. FRANKLIN, THE MImr SOUTH, 1800-1861, at 72-73 (1956); Nash,
Negro Rights, Unionism, and Greatness on the South Carolina Court of Appeals: The ExtraordinaryChief Justice John Belton O'Neall, 21 S.C.L. REV. 141, 148-49 (1969).
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constitutional values of the North, and of how much slavery caused
these differences. In his daily practice the average Southern lawyer
encountered reminders that slavery was determinative not only of
the South's way of life but of its way of law. A threat to the institution of slavery must have seemed to a Southern lawyer, even one
avowedly antislavery,
to be a threat to the legal system to which he
167
devoted his life.

CONCLUSION

A final point should be made in summation. It concerns how evidence of antebellum Southern state court judges and their decisions contributed to general history, beyond the narrower confines
of legal history.""8 David Donald suggested an area of study when
he examined "the biographies of leading proslavery writers" for "a
clue to the motives which drove them on."""9 They were, he concluded, individuals who had obtained marginal success "claiming a
position" in' 0 society and who had "difficulty in gaining
recognition.'

1

All were unhappy men who had severe personal problems relating to their place in southern society. Though ambitious and
hardworking, all failed in the paths normally open to the enterprising in the South: planting, practicing law, and politics. Few
of them had any large personal stake in the system which they
defended. Most looked back with longing to an earlier day of
the Republic when men like themselves-their
own ances17
tors-had been leaders in the South. 1

Donald considers only "writers" who defended slavery and cannot
be faulted for joining the ranks of historians who ignore the Georgia Reports.1 72 Still, Donald's thesis might have been modified had
167. This presumably would be another reason why some judges may have concluded that
North and South could not continue to coexist. P. FINKELMAN, supra, note 10, at 310.
168. It goes without saying that Southern courts, both trial and appellate, must furnish
the material for a history of the law of slavery. Only one commendable book on this sorely
neglected topic exists, M. TuSHNEr, supra note 66.
169. Donald, The Proslavery Argument Reconsidered, 37 J.S. HIST. 3, 9 (1971).
170. Id. at 10.
171. Id. at 12.
172. The terminology of the law itself is a sufficient barrier for most investigators.
Distinctions have to be made between simple trespass and trespass on the case,
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he considered proslavery defenders among the Southern judiciary. 17 3 When we recall that Lumpkin ended a report on law reform
with a plea for slavery, and that Benning denounced foreign manumission as a menace threatening Southern society, it is evident
that by any applicable standard they must be included among the
defenders of slavery. Moreover, the judges of Georgia were vocal;
few other Southerners wrote as much on behalf of slavery, especially if we include among them their clerk of court, Thomas Cobb.
Yet in no sense did they fit Donald's pattern of social misfits seeking recognition. They were, in truth, among the leaders of Georgia.
Judge Charles MacDonald had been governor of Georgia before
joining the state supreme court. While governor, he had sent a
message to the legislature delineating his solution to the fugitive
slave controversy, a solution quite close to the one adopted by Jus1"
tice Story in Prigg v. Pennsylvania:
The duty of delivering fugitives from justice, without discrimination, is created by the Constitution of the Union, and is unknown to the laws of nations, so that the States, as independent
sovereignties, would have no right to demand it of each other,
except by compact or treaty. The Constitution nowhere requires
the execution of this duty by the States. It is, then to be performed by the175General Government, and it ought to be required
to execute it.

MacDonald should not be misunderstood. He was not advocating
national power but a state rights philosophy, rigidly separating
state and federal governments into two equal sovereignities, each
absolute in its own sphere. The rendition of fugitive slaves was one
of the few functions he conceded exclusively to the national government. The reason, of course, was that federal authority was the
covenant-broken and assumpsit, replevin and ejectment. Even those obvious
distinctions between traverses and demurrers, between mandamus and quo
warranto,between real property and chattels can hardly be made in other than
the formal legal language which is itself inexplicable to the layman.
D. DONALD, LINCOLN'S HERNDON 34-35 (1948).
173. Admittedly, historians writing on slavery normally do not include material from judicial decisions. See, e.g., SLAVERY DEFENDED: THE Vmws OF THE OLD SOUTH (E. McKitrick ed.
1963).
174. 41 U.S. (16 Pet.) 539 (1842).
175. G. WHITE,

HISTORICAL COLLECTIONS OF GEORGIA

244 (1854).
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best guarantee for the preservation of slavery. In 1850 MacDonald
led Georgia's delegation to the Southern Convention at Nashville
where he was one of the most extreme among those urging that the
South adopt a positive policy against the North. During the ensuing political struggle over the Compromise of 1850, MacDonald
again ran for governor, the candidate of the Southern Rights
ticket.176
Judge Hiram Warner almost was as prominent as MacDonald.
He had been law partner to another governor of Georgia and had
served in both the state legislature and the Federal Congress. A
defender of slavery who himself owned slaves, Warner was one of
the leaders of the powerful faction in Georgia that opposed
secession. 177
Judge Henry Benning, well known among his contemporaries as
a defender of slavery, also was a leader in Georgia's society. One of
the few prosecessionists elected to represent Georgia at the 1850
Nashville Convention, Benning later became vice president of the
Baltimore Convention that nominated Stephen A. Douglas for
president.7 s
Judge Eugenius A. Nisbet served eight terms in the Georgia
General Assembly, two terms in Congress as a Whig, led the Know
Nothings in 1856, and was nominated for governor in 1861.179
Judge Joseph Henry Lumpkin had not been as active in politics
as the other judges, serving only two years in the legislature as a
member of the State Rights party. 180 But as a member of one of
Georgia's most prominent families,181 and brother of the governor
who drove the Cherokee Nation from the state, Judge Lumpkin
was one of the most admired men in Georgia."8 2

176. Brooks, Charles James McDonald, 12 Dic. Am. Bxo. 15 (1933).
177. Fortson, Hiram Warner, 19 Dic. Am. Bio. 464-65 (1936).
178. Fortson, Henry Lewis Benning, 2 Dic. Am. Bio. 202, 202-04 (1929) [hereinafter cited
as Benning].
179. Lamar, Eugenius Aristides Nisbet, in 4 GREAT AMERICAN LAWYERS 331 (W. Lewis ed.
1908); Lawton, supra note 138, at 100; McPherson, Eugenius Aristides Nisbet, 13 Dic. Am.
Bio. 527 (1934) [hereinafter cited as Nisbet].
180. G. WHITE, supra note 175, at 396.
181. "There is no name ... more familiar to Georgia, or dearer to Georgians, than the
name of 'Lumpkin.' It has always illustrated the highest and best in Georgia's civilization, in
Georgia's hopes, in Georgia's aspirations." PROC. ANN. SESSION GA. B.A. 44 (1908).

182. Fortson, Joseph Henry Lumpkin, 11 Dic. AM. Bio. 502-03 (1933).
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Finally, there was the clerk of the supreme court, Thomas R.R.
Cobb, brother of Howell Cobb, son-in-law of Judge Lumpkin, and
father-in-law of Hoke Smith. Besides writing the leading treatise
on the law of slavery, 183 he was the most renowned state law
84
codifier of his generation and a successful trial lawyer.1
None of these men were Donald's social misfits, nor were any of
them nostalgic, remembering a South they had lost and wished to
regain. 18 5 They may have been looking backward in the sense they
were willing to join a doomed cause, but during their hour in history they served a cause which they thought to be forward moving,
a defense that would save their social, economic, and legal world.
In fact, if the judges of Georgia had had their way, the Southern
response to Northern abolitionism would have been more offensive
than defensive. All but Warner favored secession; some, such as
MacDonald, Lumpkin, and Benning, whose words were mentioned
above, had been ready to leave the Union a decade earlier than
were most Southerners.
Benning certainly took the offensive, serving in the front ranks
of the Southern response. As mentioned earlier, he was Georgia's
commissioner to urge Virginia to join the Confederate States.
Later Benning became a colonel in combat service with the army.
Although he survived the Civil War, his only son died of wounds
received in action.1 86
Nisbet was elected to Georgia's secession convention and took

Harris described him as "distinguished by manly beauty-, the contour of the
face was highly intellectual; the forehead high, broad and fully exposed. He
had dark grey eyes, restless and constantly varying in expression and a quivering lip; his voice was clear and melodious-a rich baritone ... he was a man of
the closet and library."
Almand, supra note 139, at 180.
183. See note 165 supra.
184. Brooks, Thomas Reade Rootes Cobb, 4 Dic. AM. Bio. 246 (1930) [hereinafter cited as
Cobb].
185. Proslavery writers were, in fact, hopelessly nostalgic. They were defending
not the social order which they knew, with flaws so glaring they had to be
admitted, but an idealized paternalistic society which, as they believed, had
formerly flourished in the South before it was undermined by the commercialization of urban life on the one hand and by the increasing democratization and
decentralization of the frontier on the other.
Donald, supra note 169, at 16.
186. Benning, supra note 178, at 203.
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the lead by moving the crucial resolution that stated that it was
Georgia's right and duty to secede from the Union. Appointed
chairman of the convention's drafting committee, he became "the
' '18
framer of the Georgia ordinance of secession. 7
Finally, once again there was Cobb. Alexander H. Stephens, one
of Georgia's leading prounionists, gave Cobb credit for promoting
the cause of secession. Stephens had been hopeful that the antisecessionists would be able to keep Georgia in the Union. Cobb
ended that expectation when he formulated an argument for secession that, according to Stephens, divided prounion forces by persuading some Georgians that secession might be the best way both
to preserve the institution of slavery and to reform the federal
Union:
[T]he wavering scale in Georgia was turned by a sentiment, the
key-note to which was given in the words-"We can make better
terms out of the Union than in it." It was Mr. Thomas R.R.
Cobb who gave utterance to this key-note, in his speech before
the Legislature, two days anterior to my address before the same
body. This one idea did more, in my opinion, in carrying the
State out, than all the arguments and eloquence of all others
combined. Two-thirds, at least, of those who voted for the Ordinance of Secession, did so, I have but little doubt, with a view of
a more certain Re-formation of the Union, on the general principles of its Rectification.188
After helping to lead Georgia out of the old Union, Cobb gave
himself to the final great chapter of the struggle to which he had
devoted his adult life: the defense of slavery. He organized Cobb's
Legion and rose to the rank of brigadier general. Brilliant yet
opinionated, debateful yet closed minded, confident of his institutions yet suspicious of the gentiles, Thomas Cobb was prepared to
fight and even die for a cause that he knew was right. And he did,
in the lead as always, he fell at the Battle of Fredericksburg, the
beau ideal of the antebellum Southern bar.18 9

187. R. FLANDERS, supra note 95, at 247; Nisbet, supra note 179, at 528.
188. A. STEPHENS, supra note 53, at 321.
189. Cobb, supra note 184, at 247.

